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Terms and Definitions

Gender - a social aspect of the relation between sexes which is expressed in all areas of public life and implies opinions 
formed about different sexes through socialization;

Discrimination - Any distinction, exclusion, restriction or preference given to any of the signs, which has the purpose 
or effect of nullifying or impairing the recognition, enjoyment or exercise of human rights and fundamental freedoms 
in the political, economic, social, cultural or any other field of public life.

Direct Discrimination – is the kind of treatment or creating the conditions when one person is treated less favourably 
than another person in a comparable situation on any grounds specified in Article 1 of this Law or when persons in 
inherently unequal conditions are treated equally in the enjoyment of the rights provided for by the legislation of 
Georgia, unless such treatment or creating such conditions serves the statutory purpose of maintaining public order 
and morals, has an objective and reasonable justification, and is necessary in a democratic society, and the means of 
achieving that purpose are appropriate.

Indirect discrimination - is a situation where a provision, criterion or practice, neutral in form but discriminatory in 
substance, puts persons having any of the characteristics specified in Article 1 of this Law at a disadvantage compared 
with other persons in a comparable situation, or equally treats persons who are in inherently unequal conditions, un-
less such situation serves the statutory purpose of maintaining public order and morals, has an objective and reason-
able justification and is necessary in a democratic society and the means of achieving that purpose are appropriate.

 Femicide - it is the murder of women on gender grounds1. The state has negative and positive obligations. Negative 
obligation - forces a State to abstain from prohibited violations. Positive obligation - means a State’s obligation to 
protect the rights and freedoms of persons from interference and to take measures to ensure the protection of these 
freedoms, restoration of rights and remedy.

Femicide or Feminicide - is an extreme manifestation of violence. This definition includes the killing of women and 
girls (Feme- woman, cide- kill). According to the most common definition, femicide is the killing of women by men 
because they are women. A great number of femicide cases is committed by former or current partners of women and 
is the result of long violence and pressure. The following forms of femicide can be distinguished: (a) Intimate femicide, 
or a murder committed by an intimate partner. According to one of the studies conducted by the World Health Orga-
nization, 35% of women killed in the world are victims of intimate femicide. (b) Honour Killing is committed by a male 
member of the family to protect the family reputation or “honour”. The reason for the murder may be premarital sex 
of women, violation of prevailing stereotypes related to women’s behavior, betraying husbands, pregnancy without 
marriage, etc. “Honour” killings are committed to hide the facts of incest as well. Every year around 5000 “honour” 
killings occur in the world. This form of femicide is mainly common in Middle East and South Asia. (c) Dowry-related 
femicide is particularly widespread in Southeast Asia. This form of femicide is committed by groom’s parents, and the 
reason thereof is dissatisfaction of the groom’s parents with the bride’s dowry. (d) Non-intimate femicide is when a 
murderer does not have an intimate relationship with a victim, i.e. is not a relative, acquaintance or a friend of the 
victim2.

Stalking-  the unlawful surveillance or unwelcome communication with a person, his/her family member or close 
relative through telephone, electronic or other means, personally or by any other third persons, and any other inten-
tional action which has a systematic nature and causes psychological suffering, and/or any reasonable fear for violence 
against a close person and / or destruction of property, which forces the person to significantly alter the lifestyle and 
/ or poses a real need for its substantive change (Article 1511 of the Criminal Code of Georgia).

1 The legislation of those countries, which have criminalized femicide and interpret the crime in different ways. For example, according to the Criminal 
Code of Brazil, Femicide implies an offence involving domestic violence, insult or discrimination against women.
2 World Health Organization. (2012). Understanding and Addressing Violence Against Women
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1. INTRODUCTION

Description of the Problem

Reforming the legal system provides a solid foundation for ensuring gender equality, especially in protecting women’s 
rights. There are many examples of how women’s rights are gradually improving at the international, regional and 
national levels. The adoption of the Convention on the Elimination of All Forms of Discrimination against Women (CE-
DAW) has laid the grounds for inclusion of the gender aspect in national constitutions. The Constitutions of the fourth 
of the States of the world have recognized the equality of women and men, and 2/3 of the States adopted special laws 
against domestic violence. The change was reflected in legal acts and human rights mechanisms.

Despite the recognition of gender equality at international and national level, protection of these rights is still an is-
sue. In order to achieve gender equality, it is required to eliminate all forms of discrimination and to take all specific 
measures to improve the condition of women. It is especially important to investigate the nature of crimes committed 
based on gender, create effective mechanisms for the protection of victims and increase access to justice for women 
and girls.

When considering the specifics of gender-related crimes, identification of the motivation for committing domestic 
violence, domestic offences and violence against women is a necessary precondition for determining the appropriate 
classification of crime and the gravity of an act. With the view to determining the gender as the motive of a crime, it 
is important to identify the presence of gender discrimination, control of a woman’s behavior, proprietary attitude to-
wards her or any other form of gender violence that may arise from stereotypical views on the gender role of women 
and patriarchal attitudes.3

In order to identify the gender motive in an individual case, investigative authorities and the court must have a clear 
perception of what can be considered as the gender motive.

From the start, it should be noted that gender is a socially constructed identity, the difference between a woman and 
a man, which is based not on biological but social aspects, the role of men and women in a particular society.4

Member States of the Council of Europe Convention on Preventing and Combating Violence against Women and 
Domestic Violence (Istanbul Convention) have undertaken the commitment to include equality between men and 
women as an important part of their policy, in particular, it was defined “not to allow and prohibit any gender-based 
violence against women and girls”. In addition, the European Union, the Council of Europe and the OSCE States have 
included the gender and/or sex as an element of discrimination in their legislative acts, and offences committed on 
gender motive as one of the forms of hate crime. The OSCE member states developed a definition of the hate crime, 
which was later reflected in the Decision of the OSCE Council of Ministers (OSCE, 2012/№9/09).

A hate crime is a bias-motivated crime, which does not constitute a specific offence, but it describes the essence of 
the motive of the offence.

Hate crime is considered to be a criminal offence if it is committed based on stereotypical attitude towards women. 
However, the perception that perpetrator must hate the victim or the group the victim belongs to is wrong. In identify-
ing such crimes, the word “hate” should not be perceived in its direct meaning. Moreover, it may mislead law enforce-
ment authorities, as they may assume that the perpetrator must necessarily hate the victim or the group the victim 
belongs to in order to categorize the offence as a hate crime. This is not a correct interpretation. The circumstance 
that turns a regular criminal offence into a hate crime is selection of a victim by an offender based on his preliminary 
prejudice and intolerance towards the group the victim belongs to (this does not exclude “hatred” as a strong negative 
emotion, however proving this would be substantially difficult, and accordingly it cannot have a strict legal significance 
and effect).5

On the other hand, the important factor is that the offender is driven by prejudices, stereotypes; he chooses a par-
ticular victim based on a bias. Often these crimes are called “crimes committed on biased motives”, “hate-moti-
vated crimes”, “crimes committed based on intolerance” or “discriminatory crimes.” The above underlines that the 
hate crime is an extreme form of discrimination (www.osce.org/odihr/36426). In international literature, instead of 
hate-motivated crime, the term “discriminatory crime” is used as well, which is another valid term and points the fact 
that such crimes belong to an extreme form of discrimination. The legislation of different countries applies different 
terms to qualify such offenses. For example, the criminal law of Georgia refers to the motive of “intolerance” and, 
particularly, emphasizes subjective/emotional attitude of the offender towards the crime.6

3 Reflection of international standards in domestic violence cases. M. Kvachadze, N.Jugheli, El. Ghvinjilia, Tbilisi, 2018, p. 52.
⁴ Gender Stereotyping as a Human rights Violation, OHCHR Commissioned Report, October 2013, p.9.
⁵ Operational Guidelines on Investigation and Prevention of Crimes based on Sexual Orientation and Gender Identity. 2017. www.emc.org
⁶ Operational Guidelines on Investigation and Prevention of Crimes based on Sexual Orientation and Gender Identity. 2017. www.emc.org
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The core question when determining a crime committed based on intolerance is how “prejudice” is defined in the 
criminal context and also which “prejudices” are deserving of criminal attention7. Often, “prejudice” is defined as 
“an antipathy based on prejudiced and stubborn generalization”. A person may feel or express it and may be directed 
against a certain group of persons or individual members due to their affiliation to such group.”

According to statistics, victims of all crimes committed based on the above motives are frequently victims selected 
according to their gender - the majority is women.

The studies conducted on gender-related crimes show that women become victims of violence more often (especial-
ly during murders) than men. Most of the women victims are assaulted by family members or sexual partners. The 
studies carried out by UNODC (United Nations Office on Drugs and Crime) indicate that the number of women who 
died as a result of domestic violence and femicide is higher than the number of women killed during organized crime8. 

The research aims to study the specifics of gender-related crimes, familiarize with the investigation methods of these 
crimes and generalize the best practice at the international level.

Identification of the motive into the cases of domestic violence, domestic crimes and violence against women is the 
necessary prerequisite to determine appropriate qualification and the sentence appropriate to the severity of the 
crime. In order to determine the gender as the motive of a crime, it is important to assess whether gender discrimina-
tion, the control of a woman’s behavior, proprietary attitude towards the woman or other gender violence are present, 
which may arise due to the stereotypical views on the gender role of women and patriarchal attitudes. 

In order to identify the gender motive in a criminal case, investigation authorities and the court must have a clear 
vision of what is considered as a gender crime. Determination of the gender motive into the case during the investi-
gation is a difficult task. 

Research Methodology 

The comparative analysis, descriptive and systemic methodology made it possible to reconcile the international stan-
dards and recommendations developed by international organizations, and to analyze the methods of investigation of 
gender-related crimes and legislation of different countries. The paper discusses the court practice and best practices 
of foreign countries. In addition, the research provides a number of references to Georgian and foreign studies and 
legislation of various countries related to the above topic. 

In discussing the standards of investigation of gender-motivated crimes, the document is based on the standards 
established by the European Court of Human Rights and the national legislation. The paper refers to the recommen-
dations issued by various international and national mechanisms and analyzes the best practice of different countries 
with regards to combating gender-related crimes. 

The research does not focus on issues such as trafficking, compulsory early marriages, etc. 

The study has been prepared based on the UN, Council of Europe, EU documents on the issues of violence against 
women, as well as the legislation of EU member states. 

The paper also relies on studies conducted by foreign and Georgian scholars.

1.1. The essence of gender-motivated crimes

Gender-related crimes still remain one of the unresolved issues despite the international effort and adoption of vari-
ous international acts at the universal, as well as the regional level.

Detecting and combating crime with the above motive is difficult, as it represents one of the forms of hate crimes, 
and hate crimes are quite hard to investigate, especially when the hatred is a motive manifested in specific actions 
prohibited by law. 

Gender-related crime is an offence committed against a specific sex. Belonging to a particular sex is the litmus paper 
which causes a crime to occur. Gender-related crime may include rape, domestic violence, mutilation of woman’s 
genitals, forced prostitution and forced pregnancy, forced marriage, and trafficking. Gender crimes committed during 
armed conflict, political unrest or hostilities are also frequent. 

⁷ Mark Austin Walters „A General Theories of Hate crime? Strain, doing difference and self control“, Springer, 2010.
⁸ UNODC, “International classification of crime for statistical purposes: version 1.0” (March 2015).  www.unodc.org/documents/data-and-analysis/
statistics/crime/ICCS/ ICCS_final-2015-March12_FINAL.pdf 
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Sometimes “sex” and “gender” are used as synonyms, although these are not identical concepts. Sex is defined as 
“biological or anatomical difference between men and women”, while gender implies “psychological, social and cul-
tural differences between men and women”. The offence in which a perpetrator selects a victim by sex or because 
the victim’s behavior insults the views established in the society is the hate motivated crime committed based on a 
gender stereotype.9 

As the above mentioned shows, the fight against gender-related crimes, investigation of such crimes, prosecution of 
offenders, the work with victims and their protection is a big challenge. Identification, examination and analysis of all 
specific signs can help law enforcement authorities, judges, prosecutors and lawyers to effectively execute their obli-
gations. Consequently, providing them with relevant training is of great importance. 

For the purpose of the Council of Europe Convention on Preventing and Combating Violence against Women and 
Domestic Violence (hereinafter Istanbul Convention), “gender” shall mean socially constructed roles, behaviors, activ-
ities and attributes that a given society considers appropriate for women and men.  “Gender-based violence against 
women” shall mean violence that is directed against a woman because she is a woman or that affects women dispro-
portionately.”10

Member States of the Istanbul Convention have undertaken the obligation to ensure equality of women and men 
and make it an important part of their policy. In particular, it was determined to “prohibit any kind of violence against 
women and girls on gender grounds.” In addition, European Union, Council of Europe and OSCE states have included 
gender and/or sex as a protected sign in their legislative acts directed against crimes committed based on hatred.

According to the Istanbul Convention: a) “Violence against women is understood as a violation of human rights, and a 
form of discrimination against women and shall mean all acts of gender-based violence which results in, or are likely 
to result in physical, sexual, psychological or economic harm or suffering to women, including threats of such acts, 
coercion, or arbitrary deprivation of liberty, whether occurring in public of private life; b) “gender” shall mean socially 
constructed roles, behaviors, activities or attributes that a given society considers appropriate for women or men; c) 
“gender-based violence against women” shall mean violence that is directed against a woman, because she is a wom-
an or that affects women disproportionately. The offence, in which the offender chooses a victim by sex or because 
the victim’s behavior insults the established view in the society is a gender crime committed on hatred, which is the 
cornerstone of gender stereotypes.11

With the view to identifying whether an offence was committed on the ground of gender discrimination, it must be 
established whether the offender’s criminal action12 was determined by the influence of gender stereotypes.13 A gen-
der stereotype is a radically different assessment of the behaviour of women and men and unreasonable criticism of 
their behaviour. Gender stereotypes can be divided into the following categories:14

Sex Stereotypes - A general view about the physical, including biological, emotional characteristics and cognitive abil-
ities of women and men (for example, women are prone to lying);

Sexual stereotypes   – A general view about sexual attributes of men and women;

Sex role stereotypes   – A view about male and female roles   (for example, women should care for children, and men 
are head of households and breadwinners).15

What does a gender-based crime imply?

The offence committed based on gender ground is a criminal act committed against a woman:

•	 Murder;

•	 Rape;

•	 Violence against women;

•	 Domestic violence, etc. This is related to gender violence and discrimination against women which is ex-
pressed in the desire to obtain a right towards the woman, more prevalent position than the woman, propri-

⁹ Prosecuting Hate Crimes. A Practical Guide. OSCE. (ODIHR). 2014
10 See https://matsne.gov.ge/ka/document/view/3789678
11 Hate Crime Laws - A Practical Guide. A practical tool in setting effective legislation to counter hate crime.ODIHR. 2009.
12 Operational Guidelines on Investigation and Prevention of Crimes based on Sexual Orientation and Gender Identity. 2017. p.53. www.emc.org
13 The Training Manual for Judges and Prosecutors on Ensuring Women’s Access to Justice, Joint Project of the European Union and Council of Europe 
- Improving Women’s Access to Justice in Five Countries of the Eastern Partnership, 2015-2016, p.41
14 Training manual for Judges and Prosecutors on Ensuring Women’s Access to Justice, Partnership for Good Governance, September, 2017, p.23
15 M. Kvachadze, N.Jugheli, El. Ghvinjilia. Quot. Paper. p. 10.
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etary attitude towards the woman, the desire to control her behavior or other gender-related reasons. Also, 
coercing the woman to commit a suicide for the abovementioned reasons.

According to the Council of Europe Convention on Preventing and Combating Violence against Women and Domestic 
Violence (Istanbul Convention), the grounds of criminal prosecution or other legal sanctions may be as follows:

•	 Domestic violence (physical, sexual, psychological or economic violence);

•	 Harassment (obsessed persecution/stalking); sexual abuse, including rape; sexual harassment;

•	 Forced marriage;

•	 Mutilation of women’s genital organs;

•	 Forced abortion and forced sterilization.

Thus, the motive of crime should be identified on all facts of violence against women– whether there was an ag-
gressive attitude of the offender towards the activation of the woman’s role or the behaviour contradicting certain 
traditions. In order to identify the motive, great attention should be paid to insulting statements made by the offender 
which place the victim’s reputation under question, insult her sex, focus on her functions and traditional roles in the 
society and family, etc.16

Statistical data 17shows that victims of domestic violence are mostly women and violence is linked to their sex. Con-
sequently, the Istanbul Convention requires member states to prohibit discrimination against women, including by 
imposing sanctions. The United Nations Committee on the Elimination of Discrimination against Women (CEDAW) has 
established the violation of the Convention on the Elimination of All Forms of Discrimination Against Women in the 
case “X and Y v. Georgia” and determined that the State failed to comply with the obligations undertaken towards the 
victim of violence to implement relevant legal and other actions, including the sanctions prohibiting violence against 
women as one of the forms of discrimination against women.18

2. INTERNATIONAL ACTS TO COMBAT VIOLENCE AGAINST WOMEN

Violence against women - be it physical or psychological violence, sexual harassment, coercion to marriage, mutilation 
of genitals - is not a casual fact, accident or isolated violence. Violence against women is a part of a culture that is 
tolerant to discrimination against women. Recognition of violence against women as a form of discrimination and the 
violation of human rights is related to the Global Movement for Women’s Rights, which has become internationally 
known since the 1990s. The Committee on Elimination of All Forms of Discrimination against Women (CEDAW) was the 
first international body that recognized violence against women as a form of discrimination. In 1993, the UN General 
Assembly adopted a Declaration on the Elimination of Violence against Women (DEVAW), which defines the forms of 
violence and the context in which it occurs19. The First Regional Convention on the violence against women is the In-
ter-American Convention on Prevention, Punishment and Eradication of Violence against Women (Belem Do Para Con-
vention, 1994), the preamble of which recognizes violence against women as the violation of human rights. The Sec-
ond Regional Protocol is the African Charter on Human and Peoples’ Rights on the Rights of Women in Africa (adopted 
in 2003). The Protocol considers the elimination of violence against women as a precondition for improving women’s 
rights in every aspect of life. The Council of Europe Convention on Preventing and Combating Violence against Women 
and Domestic Violence (Istanbul Convention) is the third regional treaty which is based on its predecessor instruments 
and takes the framework of international law on violence against women to a new stage. It is a binding document that 
defines violence against women as a violation of human rights and the form of discrimination.20 

The Convention on Elimination of All Forms of Discrimination against Women and the three regional protocols togeth-
er represent the framework of the global international law aimed at the implementation of strategic and effective 
activities to eliminate violence against women.

16 Training Manual for Judges and Prosecutors on Ensuring Women’s Access to Justice, Joint Project of the European Union and Council of Europe - 
Improving Women’s Access to Justice in Five Countries of the Eastern Partnership, 2015-2016, p.42
17 Training Manual General Part_Women’s Access to Justice. 2017. OGP. P.9
18 See http://www.supremecourt.ge/files/upload-file/pdf/saertashoriso-kvlevebii7. pdf p.32
19 Council of Europe, Council of Europe Convention on Preventing and Combating Violence Against Women and Domestic Violence - Istanbul 
Convention - A global tool to prevent and combat violence against women and girls - SAFE FROM FEAR, SAFE FROM VIOLENCE, p. 1
20 Georgia signed the Istanbul Convention in 2014, but it has not been ratified yet.
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2.1. The Universal system for protection of human rights - the UN Convention on Elimination of All Forms of 
Discrimination against Women (CEDAW) 

The Convention on Elimination of All Forms of Discrimination against Women is one of the most powerful documents 
for achieving equality for women. The essence of the Convention is based on the goals of the United Nations, which 
implies strengthening the fundamental rights of a human being and the belief in the equality of men and women.21 

CEDAW defines discrimination against women as follows: “For the purposes of this Convention “discrimination against 
women” means any distinction, exclusion or restriction made on the basis of sex which has the effect or purpose of 
impairing or nullifying the recognition, enjoyment or exercise by women, irrespective of their marital status, on a 
basis of equality of men and women, of human rights and fundamental freedoms in the political, economic, social, 
cultural, civil or any other field.22  The International Human Rights Law for a long time remained silent on the issue of 
gender-related violence and did not consider it as a breach of human rights law. This is the reason why the Convention 
(CEDAW) does not envisage a provision on gender violence. Later, this approach was changed and was reflected in the 
General Recommendation No. 19 issued by the CEDAW Committee in 1992. In the definition of the Recommendation, 
the CEDAW Committee noted that the first Article of the Convention, which defines discrimination against women, 
includes gender-based violence. According to the Committee, gender-based violence is a form of discrimination which 
seriously impedes women’s ability to enjoy rights and freedoms on an equal basis with men. The Committee on the 
Elimination of All Forms of Discrimination against Women indicates the strong connection between discrimination 
against women, gender violence and violation of human rights and fundamental freedoms. Consequently, gender-re-
lated violence is a violation of women’s rights and prevents them from being able to fully benefit from a range of civil, 
political, economic, social and cultural rights.23 

Article 2 of the Convention on the Elimination of All Forms of Discrimination against Women (CEDAW) requires from 
all member States to “take all appropriate measures to eliminate discrimination against women” by all means. This 
includes not only the negative obligation of the States to refrain from any discriminating acts or practice against wom-
en, and determine functions of any public authorities and institutions in conformity with this obligation, but, also, 
their positive obligation to “take all appropriate measures to modify or abolish existing laws, regulations, customs and 
practices which constitute discrimination against women”. At the international level, the Declaration on Elimination of 
Violence against Women is also important among UN agreements/documents to eliminate violence against women. 
It defines violence against women as any act of gender-based violence that results in, or is likely to result in, physical, 
sexual or psychological harm or suffering to women, including threats of such acts, coercion or arbitrary deprivation 
of liberty, whether occurring in public and in private life.24

It is also important to note the report of the UN Special Rapporteur on Violence against Women. The second Special 
Rapporteur on Women’s Violence in the report of 2006 highlighted that the State’s positive obligation was mainly 
focused on violence against women as a separate act and did not take into account the link between violence and 
the breach of other human rights, the general principles of equality and prohibition of discrimination.25 The United 
Nations General Assembly urged the Member States to adopt a variety of measures (including preventive) and imple-
ment relevant legislation that addresses gender-related killings of women and girls and to periodically review those 
measures with a view to improving them.26 The United Nations Human Rights Committee also clearly acknowledged 
the link between gender-related violence and discrimination in the Resolution 2003/45, which stresses that all forms 
of violence against women occur within the context of de jure and de facto discrimination against women and the 
lower status accorded to women in society are exacerbated by the obstacles women often face in seeking remedies 
from the state.27 

A variety of recommendations have been developed at the global level to define the role of criminal justice in fighting 
violence against women, in particular: “Handbook on Effective Police Responses to Violence against Women”28 elabo-
rated by the UN High Commissioner for Human Rights, the manual on “Strengthening Crime Prevention and Criminal 
Justice Responses to Violence against Women”29 etc.

21 http://www.nplg.gov.ge/gsdl/cgi-bin/library.exe?e=d-01000-00---off-0samartal--00-1----0-10-0---0---0direct-10---4-------0-1l--11-ka-50---20-
about---00-3-1-00-0-0-11-1-0utfZz-8-00&a=d&c=samartal&cl=CL2.14&d=HASHc7e793ed0e3479630a3d0a
22 The Convention on the Elimination of All Forms of Discrimination against Women, 18 December 1979, Article 1.
23 Non-discrimination in international law-A Handbook for practitioners. Intrights Publ. 2011, p. 228.
24 UN General Assembly, Resolution A / RES /48/104, 20 December 1993.
25 Second Special Rapporteur on Violence against Women, 2006 Report, E / CN.4 / 2006/61, paragraph 19
26 UN General Assembly, Resolution A / RES / 68/191, 18 December 2013, paragraph 3.
27 UN Human Rights Committee, Resolution 2003/45.
28 www.unodc.org/documents/justice-and-prisonreform/Handbook_on_Effective_police_responses_to_violence_against_women_English.pdf 
29 www.unodc.org/documents/justice-and-prisonreform/Strengthening_Crime_Prevention_and_Criminal_Justice_Responses_to_Violence_ 
against_Women.pdf 



11

2.2. Regional Systems for Protecting Human Rights - European Standards

Gender equality has been taking a leading position in the agenda of the Council of Europe since the 1990s. In 1993, 
Third Ministerial Conference of the Council of Europe was dedicated to the strategies of eliminating violence against 
women, and resulted in the elaboration of the Action Plan for Elimination of Violence against Women.30 One of the 
most important documents to combat violence against women was adopted in 2002 when the Committee of Ministers 
of the Council of Europe issued the Recommendation Rec.(2002)5. This recommendation is the first international in-
strument which determined the global strategy on violence against women, encompassed all forms of gender violence 
and developed the framework of monitoring.31 The third summit of state leaders held in Warsaw in 2005 was also 
very significant. At the summit, the member states made a decision to carry out a large-scale campaign to eliminate 
violence against women.32 The Task Force to Combat Violence against Women in its final report, which was dedicated 
to the results of the campaign and relevant recommendations, indicated the establishment of the Special Committee 
- Ad Hoc Committee on Preventing and Combating Violence against Women and Domestic Violence - as one of the rec-
ommendations. According to the recommendations, one of the main goals of the Committee was to prepare a binding 
agreement for the Council of Europe member states, which later served as the basis of the Istanbul Convention.33

The Council of Europe Convention on Preventing and Combating Violence against Women and Domestic Violence 
(Istanbul Convention) is the most important document in the field of elimination of violence against women. The Con-
vention recognizes violence against women as a violation of human rights and a form of discrimination. This means 
that States shall be held responsible if they do not respond adequately to such violence.34

The above Convention was opened for signatures on 11 May 2011 and entered into force on 1 August 2014. Georgia 
became a signatory party of the Istanbul Convention in 2014. The procedures required for the ratification of the Con-
vention are still in progress.

The Convention determines that the grounds for the enforcement of a criminal prosecution or other legal sanctions 
shall be the following actions:

•	 Domestic violence (physical, sexual, psychological or economic violence);
•	 Stalking (obsessed harassment); sexual violence, including rape; sexual harassment;
•	 Forced marriage;
•	 Female genital mutilation;
•	 Forced abortion and forced sterilization.

The obligation of the Member States of the Convention is to reflect the above-mentioned crimes in their legal systems. 
The Convention explicitly states that violence against women and domestic violence is not a personal affair. On the 
contrary, it emphasizes that violence occurring inside the household may result in much stronger trauma. Consequent-
ly, the perpetrator of such offence shall be punished with a more severe punishment when the victim is a spouse, a 
partner or a family member.

It is noteworthy that the EU has also made progress in developing the instruments preventing violence against women 
and adopted a number of provisions (such as the European Directive on Victims Rights 35 and the European Protection 
Order Directive36), which specifically focus on the needs of women victims of gender violence. The above documents 
call on the member states to develop relevant legal provisions and internal policies to eliminate violence against wom-
en, which has been recognized as a form of discrimination.37

The responsibility of the State shall arise based on actions and inactions of state officials or entities acting on behalf of 
the state.38 However, the State may also be held liable when it fails to prevent any unlawful actions or inaction of any 
non-state formations and / or have an adequate response towards thereof.39

30 Report of the Third Conference of Ministers, https://rm.coe.int/CoERMPublicCommonSearchServices/ 
31 The official text of the Recommendation is available in English on the EC website: https://wcd.coe.int/ViewDoc.jsp?id=280915 
32 The Action Plan adopted at the Third Summit of Heads of the Council of Europe Member States https://wcd.coe.int/ViewDoc.jsp?p=&Ref=Ac-
tionPlan2005&Language=lanEnglish&Ver=original&direct=true
33 The final report prepared by the Task Force on the issues of violence against women and elimination of domestic violence.
http://www.coe.int/t/dg2/equality/domesticviolencecampaign/Source/final_Activity_report.pdf
34 Council of Europe Convention on Violence against Women and Domestic Violence, Istanbul, 2011. Article 3
35 EU Directive on Victims Rights 2012/29 / EU, 25 October 2012.
36 EU European Protection Order Directive, 2011/99 / EU, 13 December 2011.
37 See the footnote 26, paragraph 17.
38 See Maria de Penha Fernándes v Brazil, 2001. 59. Annual Report of the Inter-American Commission of Human Rights, 2001, Section II, paragraph 77.
39 Amos Hersch, Principles of International Public Law, New York, 1918, p. 162
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In order to eradicate violence against women, it is especially important to develop the database to record gen-
der-based offences. Statistical information will facilitate the identification of those characteristics that are associated 
with a specific community and country in relation to the crime, and may serve as a precondition for designing an 
effective strategy to combat crime. Adequate implementation by the state of the obligations to fight violence against 
women in individual cases can be measured depending on whether the State responded timely and effectively to any 
violence act using the mechanisms at its disposal. The European Court of Human Rights in the case “Opuz v. Turkey” 
noted the scope of the obligation to prevent violence against women and the standard of due diligence. According 
to the Court, bearing in mind the difficulties in policing modern societies, the unpredictability of human conduct and 
the operational choices which must be made in terms of priorities and resources, the scope of the positive obligation 
must be interpreted in a way which does not impose an impossible or disproportionate burden on the government 
authorities.40 According to the Court, for a positive obligation to arise it must be established that the authorities knew 
or ought to have known at the time of the existence of a real and immediate risk to the life of an identified individual 
from the criminal acts of a third party and that they failed to take measures within the scope of their powers which, 
judged reasonably, might have been expected to avoid that risk.41 

According to the Court, it is sufficient for an applicant to show that the authorities did not do all that could be reason-
ably expected of them to avoid a real and immediate risk to the life of which they have or ought to have knowledge. 
The Court also explained that the reasonable scope and the “standard of due diligence” should be assessed in accor-
dance with the circumstances of each individual case. Nevertheless, the Court noted that there are certain factors 
that should be taken into account after the law enforcement agencies are reported about violence. The nature of the 
response to these factors gives a way to determine whether the state was able to do “everything that was required 
from it within the reasonable scope”. In determining preventive measures, the attention should be paid to the follow-
ing factors: 

•	 the seriousness of the offence; 
•	 whether the victim’s injuries are physical or psychological; 
•	 if the defendant used a weapon; 
•	 if the defendant has made any threats since the attack; 
•	 if the defendant planned the attack; 
•	 the effect (including psychological) on any children living in the household;  the chances of the defendant 

offending again; 
•	 the continuing threat to the health and safety of the victim or anyone else who was or could become involved; 
•	 the current relationship of the victim with the accused; the effect on that relationship of continuing with the 

persecution; 
•	 the history of the relationship, particularly if there had been any cases of violence in the past; 
•	 The defendant’s criminal history, especially any previous violent crime.42 

3. THE STATE’S POSITIVE OBLIGATION IN COMBATING VIOLENCE AGAINST WOMEN  

The most challenging factor in investigating violence against women and imposing a punishment on the offender is 
that frequently employees of law enforcement agencies are under the effect of stereotypes. In the course of investi-
gation they often regard cases of violence against women as negligent, unless the violence results in a serious physi-
cal injury. Without gender-specific views, special knowledge of characteristic features and consequences of violence 
against women and gender sensitivity, the investigation may disregard many forms of violence, which women have to 
tolerate for years, often for the lifetime.

Frequent are the cases where prosecutors and judges rely on testimonies of victims and witnesses, rather than collect-
ing the necessary evidence and applying them subsequently during the investigation phase. It should be noted here 
that in domestic disputes, victims and witnesses often conceal the facts of violence and turn the blind eye to abusers. 
Depending on the specificity of the family dispute, it is especially difficult to testify against a relative, acquaintance 
or a close person fearing not to cause a severe punishment by doing so. In such circumstances, investigators during 
the pre-investigation stage as well as prosecutors and judges are particularly obligated to thoroughly examine the 
facts and render decisions based on the objective reasoning in order not to rely on evidence of witnesses who often 

40 Opuz v. Turkey, paragraph 129: “Within the scope of their powers, which they are required within the reasonable scope to avoid risk”.
41 The same, paragraph 129.
42 The same, paragraph 138.
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have to retreat due to a psychological stress, fear or other circumstances.43 The UN Special Rapporteur in her report 
emphasized the prevailing tendency in court hearings considering cases of violence against women when unbiased 
and fair decisions are not reached due to judges’ stereotypical views and prejudices. There are frequent cases where 
judges are particularly sensitive towards aggressor husbands because they believe that the husband is the “head of 
the family”, the “bearer of the family name”, “family breadwinner.”44

The Special Rapporteur on violence against women noted that ensuring adequate compensation of damages means 
availability for women of criminal and civil legal remedies, as well as effective protection and rehabilitation of violence 
survivors. The UN General Assembly has repeatedly urged the member states to take measures to implement more 
systematic, comprehensive, multicultural and sustainable approaches and to develop national action plans for the 
protection of fundamental human rights and freedoms.45

According to the Resolution 60/147 of the UN General Assembly, victims of violated international human rights law 
shall have equal access to effective legal remedies. Other means include the availability of administrative and other 
types of authorities, mechanisms and procedures. The obligations recognized by international law - ensure access to 
justice and impartial examination of the case shall be reflected in a national legislation.46 According to the resolution 
A/HRC/20/L.10 of the United Nations Human Rights Council, the state should provide legal remedies and reparation 
for women and girls subject to violence, both through judicial, administrative and other measures. States shall take 
all appropriate measures to combat gender-related crimes.47 The state shall ensure fair and effective reparation pro-
cedures for compensation of damages inflicted on the victim. As the UN Special Rapporteur underscored, the oppor-
tunity to receive adequate compensation for the damages suffered by victims is one of the most important remedies 
for protection of victims and is important for both the individual and society, as it serves for the restoration of justice 
and prevention of crime. 

The State shall be also responsible when the obligations are neglected not by the State directly, but by any third party. 
In such a case, the State shall be obliged to provide assistance for the victim so that to ensure that victims receive 
the compensation for the damage caused by abusers. Consequently, the State’s positive obligation includes creating 
a legal system that ensures effective enforcement of decisions, especially in the case of the abusers who refrain from 
paying relevant compensation to victims.48 

The notion of a right to reparation can take diverse forms and may include: restoration of violated rights, returning 
them to an initial situation, returning them to the original place of residence, restoration to work, returning of prop-
erty, compensation of financial and moral damages, involving victims in rehabilitation assistance activities - medical 
and psychological assistance, as well as, satisfying the victim’s demand by providing an apology or acknowledgment 
of facts, etc. The key principle when selecting a specific form of reparation is that the form proposed for restoration 
of the right shall be proportionate to gravity and severity of the violated rights, discrimination or violence.49 In consid-
ering the remedies for such offences, it is of particular importance that the interest of the victim should be taken into 
account to the maximum extent to prevent her re-victimization by the process.50

The responsibility of the State may arise based on actions and inactivity of state representatives or entities whose ac-
tions belong to the State.51 However, the State may be held responsible for not preventing illegal activities or inactivity 
of non-state formations and/or not having an adequate response to them. If the State fails to restore or remedy the 
damages of the victim, or refuses to investigate the case, or is incapable of providing the legal protection guarantees 
due to a faulty or inadequate legal system, the low standards of judicial independence or the established administra-
tive practice, it violates the positive obligations imposed on it. The positive obligation obliges the State to ensure pre-
vention, investigation and prosecution of violence, regardless of who has committed the offence. Positive obligations 
force the State to intervene in private life, in which, historically, it never interfered. Consequently, the State is obligated 
to take all appropriate measures for prevention of violation of human rights, including, femicide. This means, on the 

43 UN Special Rapporteur on Violence against Women, Report “State’s Obligation on Elimination of Violence against Women”, A / HRC /23/49, 
paragraph 53-55.
44 UN Special Rapporteur on Violence against Women, Report “State’s Obligation on Elimination of Violence against Women”, A / HRC /23/49, 
paragraph 55.
45 Femicide - A Global Issue that Demands Action; United Nations. Vienna, paragraph 86.
46 UN, General Assembly, Resolution 60/147, December 16, 2005, paragraph 12
47 UN Human Rights Council, Resolution A / HRC / 20 / L.10.
48 UN Human Rights Council, Resolution A / HRC / 20 / L.10.
49 United Nations Special Rapporteur on Violence against Women, its Causes and Consequences “ A / HRC / 14/22, para 12. “The State’s Inability to 
Respond Adequately”.
50 Fregoso R L.,Bejarano C, Terrorizing women: Feminicide in the Americas, Durham, NC: Duke University Press, 2010, p. 198
51 Yearbook of the International Law Commission, 2001, Part II, paragraph 77.
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one hand, development of relevant legislation for prevention, investigation and persecution of abusers, and on the 
other hand - effective implementation of such legislation.

Generally, perpetrators of gender violence are individuals and not the State. One of the obstacles to the elimination of 
violence against women is the fact that the legislation of many countries considers violence between men and wom-
en not as an offence, but as a family dispute, which can be solved without the state’s interference. To overcome this 
problem, many international instruments have established that violence against women, including domestic violence, 
is not always the State’s internal affair and can cause the State’s international legal responsibility. Consequently, the 
international law more and more obliges the State to intervene and prevent violence against women, investigate and 
prosecute each individual case, develop procedural measures, including against discriminatory attitudes and stereo-
types to ensure that victims of violence are properly protected.52The State’s obligation to respond to violence against 
women, including gender-based killings of women, arises from the international human rights instruments, according 
to which the State is obliged to protect individuals under its jurisdiction, punish perpetrators and provide compensa-
tion to victims53.Consequently, the State shall exercise due diligence to prevent, investigate and, in accordance with 
national legislation, punish acts of violence against women, whether those acts are perpetrated by the State or by 
private persons.54

An important principle determined by the international human rights legal framework is demonstrating “due dili-
gence” by the State in terms of prevention, investigation, punishment of violence against women and awarding com-
pensation to victims. The resolutions of the United Nations Council of Human Rights and the General Assembly dealing 
with the eradication of violence against women, repeatedly underscore the obligation of the States to be guided by the 
principle of due diligence.55 The standard of due diligence serves as a tool for rights holders to hold States accountable, 
by providing an assessment framework for ascertaining what constitutes effective fulfillment of a State’s obligations 
and for analyzing its actions and omissions. The assessment framework is especially important where the potential 
infringement comes through a State’s failure to act, as it can be difficult for rights bearers to assess if an omission con-
stituted a violation of their right, in the absence of a normative basis for the appraisal. 56

It should be noted that the international agreements, which determine the obligation of due diligence, do not provide 
for specific measures, but point out that the State shall be required to use the existing mechanisms at its disposal, 
demonstrate due diligence and ensure the execution of relevant obligations in each particular case.57 Although the 
agreements do not include the list of specific measures, the general actions within the framework of due diligence are 
provided for in the recommendations and decisions of human rights mechanisms at the international and regional lev-
el. According to the United Nations Special Rapporteur, the standard of due diligence obligates the State, in combating 
violence against women, to apply a holistic approach, which implies a deep understanding of the structural causes of 
the problem and their prevention.58 

The State’s obligation-  to ensure the eradication of gender-based stereotypes – can be found in many international 
legal acts, namely: Article 5 of the UN Convention on the Elimination of All Forms of Discrimination against Women59 
specifically notes that States Parties shall take all appropriate measures: a) to modify the social and cultural patterns 
of conduct of men and women with the view to achieving the elimination of prejudices, customary and all other prac-
tices which are based on the idea of inferiority or superiority of either of the sexes or on stereotyped roles for men 
and women;  b) to ensure that family education includes a proper understanding of maternity as a social work and 
recognition of the general responsibility of women and men in the upbringing and development of their children, it is 
understood that the interest of the children is the primordial consideration in all cases. 

The UN Committee on the Elimination of All Forms of Discrimination against Women in its General Opinion # 35 of July 
14, 201760 stresses that the judicial bodies are required to refrain from engaging in any act or practices of discrimina-
tion or gender-based violence against women, and to strictly apply all   criminal law provisions punishing this violence, 

52 M.C. v Bulgaria. ECtHR. no. 39272/98, /4.12/2003
53 Special Rapporteur’s Report on Violence against Women, A / HRC / 20/16, 23 May 2012, paragraph 82. See also Velasquez Rodríguez v. Honduras, 
Inter-American Court of Human Rights, 29 July 1988.
54 Declaration on the Elimination of Violence against Women, Article 4; See also CEDAW Committee, No. 19, General Recommendation, paragraph 24.
55 Resolutions of the UN General Assembly: 61/143 - December 19, 2006; 62/133 - December 18, 2007 and 63/155 - December 18, 2008 concerning 
the strengthening of efforts to combat violence against women.
56 United Nations Special Rapporteur on Violence against Women, Report “Due Diligence Standard”, E /CN.4 / 2006/61, 11; Also, Report A / HRC / 
23/49, p. 5.
57 Monica Hakimi, “State bystander responsibility”, European Journal of International Law, vol. 21, No. 2 (2010), p.372.
58 United Nations Special Rapporteur on Violence against Women, Report “Gender-Related Killings of Women”, A/HRC/20/16 , p. 3
59 See http://www.supremecourt.ge/files/upload-file/pdf/aqtebi9.pdf
60 See http://tbinternet.ohchr.org/Treaties/CEDAW/Shared%20Documents/1_Global/CEDAW_C_GC_35_8267_E.pdf
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ensuring all legal procedures in cases involving allegations of gender-based crimes committed against women are im-
partial and fair, and unaffected by gender stereotypes or discriminatory interpretations of legal provisions, including 
international law.61 Pursuant to the recommendation of the Committee (paragraph 44), women should have effective 
access to courts and tribunals, relevant authorities should adequately respond to all cases of gender-based violence, 
including by applying criminal law and as appropriate ex officio prosecution to bring the alleged perpetrators to court. 
In addition, the investigation of the offence shall be conducted in a fair, unbiased, timely and expeditious manner and 
impose adequate penalties.62 

According to General Recommendation (paragraph 45), it must be ensured that gender-based violence against women 
is not mandatorily referred to alternative dispute resolution procedures (e.g. mediation and reconciliation). The use 
of these procedures should be strictly regulated and allowed only when a previous evaluation by a specialized team 
ensures the free and informed consent by the affected victim/ survivor and there are no other indicators of further 
risks for the victim/survivor or their family members. These alternative procedures should not constitute an obstacle 
to women’s access to formal justice and should ensure their protection from re-victimization.63 

One of the goals of the “Istanbul Convention” is to contribute to the elimination of all forms of discrimination against 
women and promote substantive equality between women and men, including by empowering women.64 The Con-
vention emphasizes the State’s obligation to ensure to eliminate the practice based on gender stereotypes. Particu-
larly, Parties shall take all necessary measures to implement changes in the social and cultural patterns of behavior of 
women and men with a view to eradicating prejudices, customs, traditions and all other practices which are based on 
the idea of   inferiority of women or on stereotyped roles for women and men.65 The Council of Europe Convention on 
Preventing and Combating Violence against Women and Domestic Violence prohibits mandatory alternative dispute 
resolution procedures, including mediation and reconciliation (in respect of all forms of violence covered by the scope 
of the Convention). Also, Member States shall take the necessary legislative and other measures to ensure that if the 
payment of a fine is ordered, due account shall be taken of the ability of the perpetrator to assume his or her financial 
obligations towards the victim.66

The Council of Europe Plan of Action on Strengthening Judicial Independence and Impartiality 2016 urges member 
states to take appropriate measures to combat gender stereotypes in the field of justice.67

The UN Committee on Elimination of All Forms of Discrimination against Women in its General Recommendation68  
No. 35 of 14 July 2017 notes that all judicial bodies are required to refrain from engaging in any act or practice of 
discrimination or gender-based violence against women, and strictly apply all criminal law provisions punishing  this 
violence, ensure that all legal procedures in cases involving allegations of gender based violence against women are 
impartial and fair, and unaffected by gender stereotypes or discriminatory interpretation of legal provisions, including 
international law.69 According to Committee’s Recommendation (paragraph 44), women should have effective access 
to courts and tribunals, and relevant authorities should adequately respond to all cases of gender-based violence, 
including by applying criminal law and as appropriate ex officio prosecution to bring the alleged perpetrators to court. 
In addition, the investigation of the offense shall be conducted in a fair, impartial, timely and expeditious manner and 
impose adequate penalties70. According to the General Recommendation (paragraph 45), it must be ensured that 
gender-based violence against women is not mandatorily referred to alternative dispute resolution procedures (e.g. 
mediation). The use of these procedures should be strictly regulated and allowed only when a previous evaluation 
by a specialized team ensures the free and informed consent by the affected victim/survivor and there are no other 
indicators of further risks for the victim/survivor or their family members. These alternative procedures should not 
constitute an obstacle to women’s access to formal justice and should ensure their protection from re-victimization.71 

One of the objectives of the “Istanbul Convention” is to contribute to the elimination of all forms of discrimination 

61 Karen TayagVertido v. the Philippines, 2010, par. 8.9 (b); R. P. B. v. the Philippines (case No. 34/2011), par. 8.3; general recommendation No. 33, par. 
18 (e), 26 and 29
62 See http://tbinternet.ohchr.org/Treaties/CEDAW/Shared%20Documents/1_Global/CEDAW_C_GC_35_8267_E.pdf
63 http://tbinternet.ohchr.org/Treaties/CEDAW/Shared%20Documents/1_Global/CEDAW_C_GC_35_8267_E.pdf
64 “EU Convention on Preventing and Combating Violence against Women and Domestic Violence” Article 1(1) (b).
65 “EU Convention on Preventing and Combating Violence against Women and Domestic Violence” Article 12(1)
66 “EU Convention on Preventing and Combating Violence against Women and Domestic Violence” Article 48(1) and (2)
67 Training manual for judges and Prosecutors on Ensuring Women’s Access to Justice, Partnership for Good Governance, September 2017, p.25
68 See http://tbinternet.ohchr.org/Treaties/CEDAW/Shared%20Documents/1_Global/CEDAW_C_GC_35_8267_E.pdf
69 Karen Tayag Vertido v. the Philippines, 2010, par. 8.9 (b); R. P. B. v. the Philippines (case No. 34/2011), par. 8.3; general recommendation No. 33, 
par. 18 (e), 26 and 29
70 See http://tbinternet.ohchr.org/Treaties/CEDAW/Shared%20Documents/1_Global/CEDAW_C_GC_35_8267_E.pdf
71 See http://tbinternet.ohchr.org/Treaties/CEDAW/Shared%20Documents/1_Global/CEDAW_C_GC_35_8267_E.pdf
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against women and promote substantive equality between women and men, including by empowering women.72 Ac-
cording to the national legislation, the provisions of the Istanbul Convention and the national legal provisions can be 
directly applied and interpreted by taking into consideration the jurisprudence of the Committee on the Elimination of 
All Forms of Violence against Women.73 

The European Court of Human Rights 

The European Court of Human Rights in its Judgments “M.C. v. Bulgaria “(2003) and “Opuz v. Turkey”(2009) has laid 
down the principle according to which States shall take all appropriate measures to prevent violations of human rights, 
regardless of the fact whether the violation was committed by a state or a private person, the State shall be obliged to 
investigate these facts, arrest offenders and impose a relevant responsibility. “Processing” of this approach has led to 
the principle of “Due Diligence” of states.74 

The above principle was first applied in the case “X and Y v. the Netherlands”, where it was noted that positive obliga-
tions require the States not only to refrain from engaging into violations of rights, but also to prevent such violations 
from other individuals. In the case of “M.C v. Bulgaria”, Strasbourg Court directly pointed that, based on Articles 3 and 
8 of the Convention, the States shall be obliged to investigate rape cases and take effective measures to punish the 
perpetrators. In the case “Maslov v. Russia” (2009) the apparently degrading character of rape particularly intensifies 
the State’s obligations. “The investigation should aim at identifying and prosecuting the perpetrators ... The minimum 
standard of effectiveness defined by the Court’s case-law also includes the requirement that the investigation shall 
be impartial and independent, be subject to public control and relevant authorities of the State government shall act 
with due diligence and efficiency”. These requirements determine serious tasks to the investigative and prosecution 
authorities. These authorities are responsible for enforcing the law on combating rape and filtering any information of 
rape reported from criminal justice.”75 

The Strasbourg Court with regards to domestic violence ruled that national government authorities shall have a posi-
tive obligation to prevent violence when they knew or ought to have known about the violence, or had learned of the 
existence of a real and immediate risk to the life of an identified person from the criminal act”. The judgments of the 
Strasbourg Court of 31 May 2007 on the case “Kontrova v. Slovakia” and the judgment of 30 November 2010 on the 
case of “Hajduova v. Slovakia” note that the state authorities shall intervene in the cases where the threat of physical 
violence from a potential abuser is not yet materialized. In the implementation of their obligations, the authorities 
should act against the abuser, even if the victim does not consent thereof. In some cases, temporary protective mea-
sures may also be adopted. 

4. CHARACTERIZATION OF INDIVIDUAL GENDER-RELATED OFFENCES   

4.1. Domestic violence 

Domestic violence is one of the most common forms of violence in the world which affects all the layers of society, 
regardless of class, race, cultural, religious or socio-economic factors. 

Pursuant to the recommendations developed by international organizations,76 an important step has been taken to 
prevent domestic violence and violence against women. On 4 May 2017, the Council of Europe Convention on Pre-
venting and Combating Violence against Women and Domestic Violence (Istanbul Convention) was ratified.77 This 
international document is the most comprehensive in the field and aims at achieving zero tolerance towards crimes 
of the similar category. Therefore, a number of important legislative amendments have been made to harmonize the 
Georgian legislation with the standards established by the Convention. However, according to the Report of the Public 
Defender of Georgia, “Despite the positive changes in preventing domestic violence and violence against women in 
2017, it is still difficult to carry out effective preventive measures. Furthermore, in the light of the increased violence 

72 The EU Convention on Preventing and Combating Violence against Women and Domestic Violence, Article 1(1) (b).
73 See http://www.ombudsman.ge/uploads/other/3/3867.pdf
74 Frederica Acar and Raluca Popa. 2016. From Feminist Legal Project to Groundbreaking Regional Treaty: The Making of the Council of Europe 
Convention on Preventing and Combating Violence against Women and Domestic Violence. European Journal of Human Rights. 2016/3. pp. 287-319.
75 Patricia Londono. 2010. Chapter 7. Defining Rape under the European Convention on Human Rights. Torture, consent and equality in McGlynn, 
Clare, and Vanessa E. Munro, eds. Rethinking rape law: International and comparative perspectives. Routledge.
76 See https://matsne.gov.ge/ka/document/view/3350412 http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=CE
DAW%2fC%2fGEO%2fCO%2f4-5&Lang=en 
http://www.supremecourt.ge/files/upload-file/pdf/saertashoriso-kvlevebii7.pdf 
http://www.ombudsman.ge/ge/reports/specialuri-angarishebi/qalta-mimart-dzaladobis-dzaladobis-mizezebisa-da-shedegebis-shesaxeb-gaeros-
specialuri-momxseneblis-angarishi-qartul-enaze.page
77 The date of entry into force of the Istanbul Convention: September 1, 2017
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rate, it is still challenging for the State to improve the mechanisms for the protection and assistance of victims of vio-
lence/affected persons and to adapt them to victims’ different needs.”78 

The investigative and judicial system has a particularly responsible role in the fight against gender-based crime. There-
fore, the main goal of the study was to identify the essence of gender-related discrimination offences, the specifics of 
their investigation and approaches of the court. 

According to the Istanbul Convention, domestic violence occurs between former or current spouses or partners, 
whether or not the perpetrator shares or has shared the same residence with the victim. Domestic violence involves 
perpetrators of two sexes, as well as children and elderly people. As mentioned above, domestic violence is often 
carried out by intimate partners. 

Domestic violence is a combination of physical, sexual and psychological violence. In most cases, more than one 
type of violence occurs at the same time. Often the act of domestic violence is understood through the stereotypical 
assumptions about what constitutes violence whereby psychological and emotional violence is excluded. Therefore, 
investigative authorities, the judges often minimize attention to these types of violence or are reluctant to issue pro-
tective and restrictive orders when there is no trace of physical attack. Furthermore, the acts such as stalking, surveil-
lance, frequent telephone calls and remaining silent on the phone are also forms of domestic violence.79

Violence occurs not only between spouses, but also during dating or from former partners. This can be expressed in 
systematic telephone calls, when the abuser remains silent on the phone, calls his former wife or partner etc. 

Domestic violence may also include the persons who know each other very well, but have a tense relationship, are 
living under one roof, run common households and raise children. 

4.2. Ways of investigating domestic violence 

Domestic violence is not only violence against women and their problem. Prosecutors, investigators, policemen, judg-
es, attorneys, members of non-government human rights organizations in their professional activities encounter with 
gender-based violence and crimes, including domestic violence. These offences require a specific approach and create 
certain difficulties for law enforcers. Unlike other crimes, victims conceal the facts of violence (sexual violence, domes-
tic violence). Such facts are related to personal life and, as a rule, occur repeatedly.

During an investigation and at a court hearing, the stages of violence should be taken into consideration: Fierce vio-
lence is transformed into the remorse and apology stage. This scheme is called a cycle of violence. The tense escalation 
is followed by the repentance of the perpetrator, which may become the basis of the victim’s refusal to testify against 
the aggressor. It is important that the investigation and the court should take into consideration the cycle of violence 
and examine comprehensively the violent behavior of the perpetrator (offender).

In contrast to all other forms, domestic violence is characterized by recurrence. Basically, battery, humiliation, dragging 
by hair, punching or hitting with a hard object occur repeatedly.

It is noteworthy that the courts review acts of violence only after a particularly serious or serious incident takes place, 
which may not be the first occurrence. One of the studies conducted in the United Kingdom revealed that women vic-
tims, who had been subjected to violence approximately 35 times, applied to the police only after particularly serious 
incidents of violence. A police officer, a prosecutor, a judge must pay attention to the gravity of the incident and refrain 
from encouraging the victim to reconcile with the abuser. If the victim has applied to the legal system to defend her 
rights, it means she tried everything (every option) and was convinced that they were ineffective.80

In criminal proceedings, victims of domestic violence participate as witnesses of the prosecution. In general, due to 
the specific nature of gender-related crimes, the victim not only knows the abuser well, but is also in a close relation-
ship with him. Hence, there is a risk that the crime will be repeated and the intensity of violence in the background of 
revenge and threats will increase. It is therefore of utmost importance that victims of violence be protected by judicial 
authorities during the whole proceedings.

In the course of the investigation of a criminal act, considerable attention is paid to the perception of a particular action 
by the victim and the witness. If the victim believes that the ground of the crime is his or her sexual orientation and/or 
gender identity, the police should conduct appropriate investigative actions for objective verification of the said per-
ception. The perception and views of the victim is a direct indicator that the offence was based on a specific motive, 

78 See http://www.ombudsman.ge/uploads/other/5/5139. pdf, p141.
79 Training Manual for Judges and Prosecutors on Ensuring Women’s Access to Justice. OGP. 2017.
80 Womens access to Justice. Training Manual for Justice and Prosecutors. 2017. P.87.
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as this perception derives from the victim’s personal experience, the circumstances of the attack, the identification of 
the offender, and many other factors. In addition, sometimes the perception of the witness is also important, which 
may become a strong indicator with regards to the attitude of the offender and the subjective side of the offence.

In Canada and Great Britain, statistics are maintained on the perception of victims. The police are obliged to reflect an 
alleged gender motive in the system of accounting offences regardless of the fact whether there is enough evidence 
into the case or not.

In some countries, the police have the right to conduct a detention operation if there is sufficient evidence that do-
mestic violence has occurred. In some countries, the facts of domestic violence are investigated irrespective of the fact 
the victim gives a testimony or not, for example when the police have been called by neighbours.

4.3. Challenges of investigating domestic violence  

Refusal of victims to give evidence at the investigative stage and in the court is a serious problem.

The practice of giving evidence by victims (witnesses) in domestic violence proceedings

Legislation of foreign countries

The attitude of the public towards domestic violence has changed significantly over the last few decades in the West-
ern European countries. Previously regarded as a private matter by society and state authorities, domestic abuse 
nowadays is an issue of public concern and numerous policy documents of justice have been launched in jurisdictions 
around the world to reduce domestic violence by both legal and other means of intervention.81 Despite the increasing 
number of domestic violence, in practice often the problem is a spouse’s reluctance to testify or change of testimony, 
which largely leads to the suspension of criminal proceedings by the prosecution or the acquittal judgment by the 
court. Many studies deal with the analysis of the dynamics of domestic violence, explaining the phenomenon of the 
victim’s denial or reluctance to give evidence. Domestic violence is usually “systematic, continuous and escalating.”82 
There are three successive phases in the “cycle of violence”: the “tension building phase”, “acute battering phase” and 
the “honeymoon phase”, when the violator expresses great sorrow for his abusive behavior and tries to reconcile with 
the victim. The cyclical nature of such violence leads to high recidivism. 

The reluctance of victims to testify against their abusers may have a number, including logical basis, for instance: 1) 
Later reconciliation. Giving a testimony may threaten relationships of spouses; 2) Fear of financial security; 3) Thinking 
about children’s welfare; 4) Pressure from other members of the family - not to give testimony; cultural or religious 
views, which condemn such actions and testifying against the spouse may lead to expulsion from the family; 5) Prob-
lem of self-perception as a victim of violence by a witness due to the systematic nature of violence; fear of loneliness, 
feelings towards the defendant, or in some cases, fear of court trials, information vacuum, which may result in repeat-
ed re-victimization.83 In this regard, it is important to consider the European Union Directive84 adopted on 12 Septem-
ber 2012, which sets the minimum standards for the protection and support of victims’ rights to EU member states. 
The main goal of the Directive was to ensure the minimum rights of victims in criminal justice systems of the Member 
States, and their emotional and psychological support before the trial. According to the Directive, attention should be 
paid to the following three issues: (1) Information to the victim must be delivered at the earliest possible opportunity 
and throughout the proceedings; (2) The victims of the trial shall be provided with psychological or emotional support 
during court proceedings; (3) No psychological or emotional damage must be inflicted (or must be minimized) on the 
victim during interrogation or testimony. Their dignity and safety must be protected.85

It is noteworthy that criminal legislation of the Common Law countries envisages that the victim is obligated to give a 
testimony, mainly if it concerns family violence. 

81 Evidentiary Barriers to Conviction in Cases of Domestic Violence: A Comparative Analysis of Scottish and German Criminal Procedure, Michael 
C.Wutz, p. 76.
82 T McCormick, ‘Convicting Domestic Violence Abusers when the Victim Remains Silent’ (1998) 13 BYU Journal of Public Law 428 at p.431.
83 M. Burton, R. Evans and A. Sanders, Are Special Measures for Vulnerable and Intimidated Witnesses Working? Evidence from the Criminal 
Justice Agencies, Home Office Online Report 01/06 (Home Office: London, 2006); J. Doak, Victims’ Rights, Human Rights and Criminal Justice: 
Reconceiving the Role of Third Parties (Hart Publishing: Oxford and Portland, 2008) 325.
84 https://publications.europa.eu/en/publication-detail/-/publication/7a3b26f8-5c51-11e3-914b-01aa75ed71a1
85 Shamini L. Ragavan, The Compellability Rule in England and Wales: Support for the Spouse of the Defendant, p.316.
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England

Section 80 (3)86 of the Police and Criminal Evidence Act 1984 determines special categories of offences in relation to 
which a spouse or a civil partner of a person charged in any proceedings is obliged to give testimony: 

(a) It involves an assault on, or injury or a threat of injury to the spouse or civil partner or a person who was at the 
material time under the age 16; 

(b) It is a sexual offence alleged to have been committed in respect of a person who was at the material time under 
the age 16; 

(c) It consists of attempting or conspiring to commit, or of aiding, abetting, counseling, procuring or inciting the com-
mission of an offence falling within the paragraph “a” or “b” above. 

The divorced spouse is also required to give a testimony, while the refusal of the defendant’s spouse (wife or husband) 
to testify shall not serve as the grounds for not carrying out further action by the prosecution. There is no provision 
in the legislation of England that obligates the judge to warn the witness (spouse) of the obligatory nature of the 
testimony, however, according to established court practice, it is desirable that the witness be given such a warning.87 

Scotland

The Scottish judicial system is based on the principle of adversariality, the discretionary power of the prosecutor to 
initiate a criminal prosecution rather than the obligatory rule, which means that prosecutors in Scotland are not re-
quired to launch a criminal proceeding unless they have sufficient evidence over the commission of an alleged crime. 
Consequently, in each particular case, prosecutors have discretionary powers to determine public interest before the 
criminal case is initiated. It is noteworthy that in the case of domestic violence, the victim is the prosecution’s primary 
witness.88 Consequently, Section 8689 of the Criminal Justice and Licensing Act 2010 of Scotland makes it clear that a 
spouse or civil partner is obliged to give testimony into a domestic violence offence case.

Australia 

There is no established uniform approach provided in Australia regarding the obligation of a witness spouse to give 
testimony. In particular, in Queensland and Western Australia, the legislation provides for a witness’s (spouse) obliga-
tion to testify if the case deals with domestic violence or child abuse.90 This legal obligation is based on the protection 
of the victim’s rights. The approach is somewhat of a kind of “benefit” for the witness as s/he knows that s/he does 
not have an alternative and is obligated to give evidence by which s/he is relieved of personal loyalty and, on the 
other hand, the inner conflict of implementing the civic duty. For example, Section 8 (3) of the Evidence Act 1977 of 
Queensland establishes the obligation of a spouse (wife or husband) to give testimony, which does not depend on the 
consent of the accused. It should be noted that researchers criticize this legislative approach as they believe that clear-
ly providing terms “wife or husband” excludes the application of this provision to de facto wife or husband (partner).91 

In other states of Australia - Victoria, South Australia, New South Wales and Tasmania –the discretionary approach is 
established. In particular, according to this approach, all witnesses shall be obligated to give testimony. However, the 
judge shall have discretionary powers to release the witness from the above obligation. Discretion is based on the 
principle of juxtaposition of various interests: “On the one hand, it is desirable the court to have all relevant evidence 
(testimony), but on the other hand, there is public interest – forcing the witness (spouse) to give testimony into the 
criminal proceedings may threaten the spousal relationship more than just the public interest may require. Conse-
quently, society should not impose on its member excessively rigid demands when the public interest does not require 
giving a testimony which may become the grounds for the guilty verdict of his or her beloved person, or may create for 
her/him an economic or social hardship.”92 Thus, the discretionary approach is based on the specific authority of the 
judge in each specific case to determine the obligation of the witness (spouse) to give testimony, taking into consider-

86 https://www.legislation.gov.uk/ukpga/1984/60/section/80
87 Wendy Harris, Spousal Competence and Compellability in Criminal Trials in the 21st Century, p.13.
88 Michael C. Wutz, Evidentiary Barriers to Conviction in Cases of Domestic Violence: A Comparative Analysis of Scottish and German Criminal 
Procedure, p.78.
89 https://www.legislation.gov.uk/asp/2010/13/section/86
90 Wendy Harris, Spousal Competence and Compellability in Criminal Trials in the 21st Century, p.11.
91 https://www.legislation.qld.gov.au/view/html/inforce/current/act-1977-047#sec.8 
92 Australian Law Reform Commission, Evidence, Report No 38 (1987) [80]; Law Reform Commission of Victoria, Spouse Witnesses (Competence 
and Compellability), Report No 6 (1976) 22; Mack,  n 71, 219, 220.
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ation the factual circumstances of the case, public and private interests.93 

Canada

Section 4 of the Canada Evidence Act 1985 clearly determines a witness spouse’s obligation to give a testimony, which 
does not depend on the consent of the defendant. There is also a provision that the reluctance of a witness to give ev-
idence shall not become the basis for carrying out any further actions by a judge or prosecutor.94 It is noteworthy that, 
according to the edition applicable until 2015, the legislation of Canada envisaged a specific list of offences, where 
the witness spouse was obliged to give evidence.95 In particular, the previous legislative provision applied to domestic 
violence, violence against juveniles or sexual abuse. Nowadays, according to the amendment, the obligation of the 
witness spouse to give a witness testimony applies to any category of crime. 

In the Common Law Countries, except for minor exceptions, the law provides for the obligation of the witness spouse 
to give evidence. Namely, the legislation of several countries (England, Scotland, some states of Australia), mandato-
rily imposes the spouse’s obligation to give a testimony in specific categories of crimes. In this respect, the Canadian 
legislation is somewhat different, which is of more general content and obliges to give testimony in any category of of-
fences. It is also important to note that in some states of Australia, the discretionary approach is established, according 
to which the judge is entitled, in each individual case, to determine whether the witness shall give evidence or release 
the witness from the obligation of testifying by comparing public or private interests. 

Regulating the obligation of giving evidence against a spouse in domestic violence cases is not customary to the conti-
nental European law states. For example, Article 52 of the Criminal Procedure Code of Germany generally determines 
a list of persons who have the right to refuse to give testimony. In particular, according to the above Article,96 the 
spouse (wife or husband), bride or fiancé, a civil partner has the right not to give testimony. Therefore, the German 
legislation explicitly excludes the possibility of mandatory interrogation of a spouse witness, including in domestic 
offences.97 It is therefore important to note that according to Article 52(3) of the Criminal Procedure Code of Germany, 
persons who are entitled to refuse to testify shall be instructed concerning their right prior to each examination. 

Criminal legislation of the majority member states of the European Council generally provides the right of the spouse 
or a registered partner (Austria, Belgium, the Czech Republic, Germany, the Netherlands, Hungary, Finland, Norway, 
Sweden, Switzerland), or the person who together with the defendant is engaged in household activities (Finland, 
Germany, Hungary, Lithuania, Norway, Turkey, Sweden, Ukraine, Poland, Slovakia, Andorra) to enjoy the immunity of 
the witness and refuse to give evidence. In this regard, the exception is France and Luxembourg, where such privilege 
does not exist and everyone shall be obligated to give testimony. As for Belgium, Malta and Norway, the testimony of 
the defendant’s spouse is automatically excluded.98

According to Article 6(3)(d) of the European Convention on Human Rights, everyone charged with a criminal offence 
has the right to examine or have examined witnesses against him and to obtain the attendance and examination of 
witnesses on his behalf under the same conditions as witnesses against him. It is notable that none of the domestic 
violence cases, which the Strasbourg Court has reviewed so far, dealt with the issue of giving testimony by a spouse 
witness in the obligatory or voluntary manner. In general, the approach of the European Court of Human Rights to the 
witness’s right to enjoy the immunity is clearly demonstrated in the Judgment delivered by the Grand Chamber in the 
case - Van Der Heijden v. The Netherlands (no. 42857/05, §32-35, 3 April 2012). In the given case, the applicant alleged 
that the Government of the Netherlands violated her rights guaranteed by Article 8 of the European Convention (Right 
to privacy and family life) and Article 14 (Prohibition of discrimination), as she had been compelled to give evidence 
in the criminal proceedings against her long-standing companion with whom she was in a stable family relationship. 
In particular, the applicant’s spouse was charged with murder and the investigating judge demanded the applicant to 
testify, but the latter refused to obey referring to the factor that she had been cohabitating with the defendant for 
fifteen years and had children. Thus, despite the absence of the registered partnership, she (according to Article 217 
of the Criminal Procedure Code of the Kingdom of the Netherlands, the defendant’s spouse or registered partner shall 
exercise the right to immunity), like her spouse or the registered partner, ought to have been given the opportunity to 
refuse to testify. Noteworthy that due to non-compliance with the court order on giving evidence, the applicant was 

93 Wendy Harris, Spousal Competence and Compellability in Criminal Trials in the 21st Century, p.23
94 http://laws-lois.justice.gc.ca/eng/acts/C-5/page-1.html#h-4
95 Allan Manson, Spousal Testimony in Criminal Cases in Canada (A Report for the Law Commission), 2001, p.12.
96 https://www.gesetze-im-internet.de/englisch_stpo/englisch_stpo.html
97 Michael C. Wutz, Evidentiary Barriers to Conviction in Cases of Domestic Violence: A Comparative Analysis of Scottish and German Criminal 
Procedure, p.89.
98 Van Der Heijden v. The Netherlands [The Grand Chamber]; (no. 42857/05, §32-35, 3 April 2012).
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sentenced to thirteen-day imprisonment. In the given case, the European Court points out that any right not to give 
evidence constitutes an exemption from a normal civic duty acknowledged to be in the public interest. Consequent-
ly, such a right may be subject to certain conditions and formalities, with the categories of its beneficiaries clearly 
set out.99 The question of whether there is a need to take evidence from a particular witness is in principle one for the 
domestic court to decide.100 In considering the complaint, the Strasbourg Court focused on the fact that the applicant 
had never attempted to register, by which she would easily fall in the category of the exception persons as provided 
for by  Article 217 of the Criminal Procedure Code of the Netherlands. As regards the registration, it was of particular 
importance in the respondent State for various reasons, including for the reasons of social security and tax liabilities. In 
addition, the European Court explains that despite the fact that giving a testimony is a civic duty, compelling a wit-
ness in the criminal proceedings to give evidence, is considered as interference with the right to respect for family 
life, and the lawfulness of the intervention shall be evaluated by the following tests: (1) whether it was envisaged 
by law; (2) whether it served a legitimate purpose; (3) whether the intervention was needed in a democratic society. 
The Strasbourg Court has explicitly indicated in the Judgment that the local authorities have a wide range of evalua-
tion and are in a better position to assess whether the interference in a particular case is “necessary” considering the 
specific factual circumstances of each case.101 Consequently, the Court did not establish the violation of the European 
Convention in the above case. 

International and national practice against domestic violence have established the following standards: the inves-
tigation shall be initiated in a comprehensive and expedient manner. It must be focused not on the identification of 
violence and resistance of the victim only, but the consent of the victim and the accompanying circumstances shall be 
also taken into consideration. 

A special attention should be paid to children and women with special needs, as to the vulnerable groups; judicial 
review must be fair and impartial, based on the victim’s character and characteristics, without any gender prejudices 
and stereotypes. 

Investigations, as well as court proceedings, shall be delivered in respect to victims. Victims shall be interviewed with 
due observance of the ethical norms. Gynecological tests should be minimized in cases of sexual abuse. The age and 
condition of the victim should be taken into account. The right of the victim to privacy should be protected.102

4.4.  Sanctions envisaged for domestic violence

Spain

Physical assault which resulted in injury shall be punished by imprisonment from two to five years. The aggravating 
circumstances are as follows:

•	 The use of weapons and hazardous substances;

•	 Preliminary intention or excessive brutality;

•	 If the victim is incapable or has not reached the age 12;

•	 If there is a close relationship between the victim and abuser (even when they are not living in one house);

•	 If the victim is a vulnerable person. 

Psychological violence, ill-treatment or any other types of physical violence, which did not result in injuries, shall be 
punished by imprisonment from six months to one year. The above mentioned aggravating circumstances shall be also 
taken into consideration. 

Threats or coercion shall be punishable by imprisonment from three months to one year. 

The circumstance is aggravating if the offence is committed in the presence of a minor child, in which case 50% of the 
charge shall be added to the sentence. 

Other minor offences that are not considered as criminal offences are punishable with a fine. 

99 Van Der Heijden v. The Netherlands [The Grand Chamber]; (no. 42857/05, §67, 3 April 2012).
100 Van Der Heijden v. The Netherlands [The Grand Chamber]; (no. 42857/05, §75, 3 April 2012).
101 Van Der Heijden v. The Netherlands [The Grand Chamber]; (no. 42857/05, §57, 3 April 2012).
102 Directive 2012/29/EU of the European Parliament and of the European Council of 25 October 2012 establishing Minimum Standards on the Rights, 
Support and Protection of Victims of Crime.
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Great Britain 

An offence resulting in a serious physical damage to a child or a vulnerable adult person, or when a person permits 
such a crime, shall be punishable by a maximum of ten years of imprisonment. 

There may be two circumstances that may lead to a crime - when the defendant has permitted (allowed) or caused 
the death of a child or a vulnerable adult person. The prosecution shall not bear the burden of proof which two cir-
cumstances shall apply to the defendant. The sentence is the deprivation of liberty for a maximum period of 14 years. 

Romania 

Article 199 

Domestic violence 

In the cases provided for by Articles 188, 189 and 193 - 195, which are committed to a family member, the sentence 
envisaged by the law shall increase by a quarter of the sentence. 

Article 188 

According to Article 188 of the Criminal Code, murder shall be punishable by deprivation of freedom no less than ten 
and no more than twenty years by prohibition of certain rights.

Article 189 

According to Article 189 of the Criminal Code, the aggravating circumstances of Article 188 are as follows: a prior 
intent; material interest; the purpose of avoiding criminal liability or punishment of another person; assisting or con-
cealing the commission of other offences; when a murder or an attempt to murder has been committed repeatedly 
or numerously; against two or more persons; against a pregnant woman; by means of cruelty- shall be punishable by 
imprisonment no less than fifteen and no more than twenty-five years by prohibition of certain rights. An attempt to 
murder is also a punishable act. 

Article 193

Beating and other forms of violence 

1) Beating and other forms of violence that have caused physical suffering shall be punishable by imprisonment for at 
least three months and not more than two years or a fine. 

2) An action that has caused traumatic injury or affected a person’s health, the seriousness of which has caused the 
necessity of a maximum 90 days of medical care, shall be punishable by imprisonment from six months to five years 
or a fine.

Article 194 

Physical injury

1) The offence provided for in Article 193, which has resulted in: a) deterioration of health (as a result of trauma); b) 
bodily injuries or deterioration of health, which needs medical care for more than 90 days; c) serious and permanent 
aesthetic injury; d) premature delivery; e) threats to a person’s life- shall be punished by imprisonment for at least two 
years and not more than seven years. 

2) Where an offence has been committed for the purpose of the results listed in paragraph 1(a) (b) and (c) shall be 
punished by imprisonment from three to ten years. 

3) An attempt of the offence provided for in Section 2 is punishable.

Article 195 

Beating and bodily injury causing death 

Should one of the acts listed in Articles 193 and 194 result in the victim’s death, the penalty shall be strict imprison-
ment from six and to twelve years.
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Hungary

Section 212/A 

Domestic Violence 

1. Any person who on a regular basis: a) seriously violates human dignity or is engaged in any degrading and violent 
conduct; b) misappropriates or conceals any assets from conjugal or common property and thus causing serious depri-
vation against the parent of his/her child, or against a family member, former spouse or domestic partner living in 
the same household or dwelling at the time of commission of the offence or previously, against his/her conservator, 
person under conservatorship, guardian or person under guardianship is guilty of misdemeanor punishable by impris-
onment not exceeding two years, insofar as the action did not result in a more serious criminal offence.

2. Any person who commits: 

a) Battery under Subsection 2 of Section 164 or slander under Subsection 2 of Section 227 against a person referred to 
in Subsection 1 is guilty of felony punishable by imprisonment not exceeding three years. b) Battery under Subsection 
3 and 4 of Section 164 or violation of personal freedom or duress under Subsection 1 of Section 194 against a person 
referred to in Subsection 1 is guilty of felony punishable by imprisonment for one to five years. 

3) Banishment may also be imposed against persons found guilty of domestic violence.

Montenegro

The Law on Domestic Violence

Article 36 

A fine amounting to three-fold of the minimum salary in Montenegro or a deprivation of liberty for a period of ten days 
shall be imposed on an abuser if he does any of the following: 

(1) uses physical force regardless of whether it inflicts a bodily injury on another family member;

(2) threatens to use force or induces danger that may provoke a feeling of personal insecurity or cause physical suffer-
ing in another family member; 

(3) assaults verbally, swears, calls names or otherwise insults another family member; 

(4) denies other family member’s freedom of communication with third persons; 

(5) exhausts through labor, deprives of sleep or other rest, threatens to expel from residence place or take away chil-
dren; 

(6) sexually abuses other family members; 

(7) stalks and otherwise severely abuses another family member;

(8) damages or destroys joint property or property of another family member or makes an attempt to do so; 

(9) denies means of subsistence to another family member; 

(10) behaves rudely and therefore disturbs family peace of another member with whom he does not share family 
community.

A fine of five-fold minimum salary in Montenegro or deprivation of liberty for at least twenty days shall be imposed for 
the offence on an adult family member who commits the above violence in the presence of a minor child.

A fine of ten-fold minimum salary in Montenegro or deprivation of liberty for at least thirty days shall be imposed for 
the offence on a family member who commits the above violence and the victim is a minor child.

A fine of twenty-fold minimum salary in Montenegro or deprivation of liberty for at least sixty days shall be imposed 
for the offence on adult family member who fails to report (hides) family member with special needs. 

Article 37

A fine of five-fold minimum salary in Montenegro or a prison term of minimum ten days shall be imposed on abuser 
who does not take sufficient action to provide the following:

1) food, personal hygiene, clothing, medical care or ensure regular school attendance or his failure to prevent the child 
from being in harmful company, as well as from vagrancy, beggary or theft or otherwise severely neglects his duties 
concerning child development and education;
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2) food, personal hygiene, clothing or medical care to another family member who he has a duty to take care of, where 
this family member needs special care for the reason of his illness, disability, old age or other personal characteristics, 
which prevent him from taking care of himself.

Article 38

A fine of fifty-fold minimum salary in Montenegro or a prison term for minimum forty days shall be imposed on an 
abuser for violation of the police order to leave the place or the order prohibiting return to the place of residence or 
other premises.  

Article 39

A fine ranging from two-fold to ten-fold minimum salary in Montenegro shall be imposed on:

1) the head of a state administration body, other bodies, a health care and social care institution, teacher, pre-school 
teacher and other person for not reporting to the police an incidence of violence he learns of in the discharge of his 
affairs;

2) a person who is informed in the discharge of his affairs that the abuser does not comply with the order of protection 
issued but does not report this to a misdemeanor body, social welfare centre, or other social and child care institution, 
police or public prosecutor.

5. SEXUAL ABUSE AS A GENDER-MOTIVATED CRIME  

Sexual harassment

Sexual harassment in EU legislation is only regulated by the Directives relating to sex discrimination.103 Does it mean 
that sexual harassment is a form of discrimination on the ground of sex? Or is it possible this offence to imply a wider 
context? Sexual harassment, as such, was first referred to in the field of gender discrimination and applied in this con-
text only. Catherine McCain, an American feminist, argues that sexual harassment is one of the forms of sex discrimi-
nation. The Supreme Court of the United States found that sexual harassment was a “viable” option of sex discrimina-
tion. Initially, it included only quid pro quo104 situations, but in the early eighties,   creating of a hostile environment was 
added to the definition of the discrimination. The EU Commission Code of Practice clearly determines that the concept 
of sexual harassment involves harassment related to sex: “Sexual harassment implies unwanted sexual behavior or 
any other act committed based on sex.” In addition, the introduction part of the Code of Practice defines that sexual 
harassment may also include harassment committed by persons of the same sex. The same has been established by 
the US legislation in the well-known case of “Oncale v. Sundowner Offshore Services”105 (INC. (96-568). There are two 
distinct concepts – gender-related harassment and sexual harassment. It is often said that sexual harassment may not 
be related to gender at all (as to a discriminatory sign), but include the prohibition of sexual act. Clarke (Clarke 2007, 
p. 83) says that according to the EU “Equal Treatment Directive”, sexual harassment shall be necessarily linked to the 
sex of the victim, and therefore none of the EU Directives explicitly states that sexual harassment is one of the forms 
of discrimination based on sex, but the context of these Directives links this act to discrimination based on sex. On 
the other hand, despite the specific nature of the current regulation, sexual harassment may go beyond the scope 
of sex discrimination in the future and any unwelcome sexual behavior caused not by a person’s gender but his/her 
ethnic origin, limited abilities etc may be regulated under the provision of sexual harassment. “Harassment” can be 
interpreted in more general context or more complex grounds of discrimination may be applied to sexual harassment 
(since the action is still of sexual nature and requires a specific regulation). Sexual harassment, as one of the forms 
of discrimination, has been mentioned in the EU law - Directive on “Race”106 and the Framework Directive 2000/78 / 
EC. Nevertheless, the legislation of the EU member states does not unanimously share the structure provided for by 
the Directive. The implementation instruments most often conceptualize sexual harassment as gender discrimination 

103 Directive 2002/73 / EC, which amended the “Equal Treatment Directive”, in particular added sexual harassment and sexual assault as the form of 
“discrimination”. This Directive was replaced by Directive 2006 / 54EC, which expanded its scope of application and entailed not only harassment at 
workplace, but also during the availability of work, mandatory training and promotion.
104 Quad pro quo in the context of sexual harassment occurs only when regulating sexual harassment in workplace and implies granting promotion or 
preference to an employee in exchange for a sexual act.
105 In 1998, the Supreme Court of the United States reviewed the case of “Oncale v Sundowner Offshore Services” and established that sexual harassment 
at the workplace is possible when the abuser and harassment victim are of the same sex.
106 Race Directive 2000/43/EC.
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(Austria, Belgium, Cyprus, Denmark, Estonia, Finland, Greece, Iceland, Liechtenstein, Luxembourg, Italy, Malta, Nor-
way, Slovenia and Spain) and that is why sexual harassment in these countries is predominantly regulated by the law 
on gender equality. 

In quite many European countries sexual harassment is not regulated by the Law on Gender Equality (Czech Republic, 
Germany, Hungary, Ireland, Latvia, Holland, Poland, Portugal, Romania, Slovakia, Sweden and Great Britain). Concep-
tualization in this form of sexual harassment in the above states is the result of legal formality and no records are 
provided of the cases in reference to which the Law goes beyond the scope of gender discrimination.107 In Sweden, 
the Discrimination Act 2008 defines harassment (Chapter 1 4 (3)) as “a conduct that violates a person’s dignity and is 
associated with one of the grounds of discrimination,” and the definition of sexual harassment is given in Chapter 4 
(4,4) and can be read as follows: “Sexual harassment – a conduct of a sexual nature that violates someone’s dignity and 
is not restricted or directly related to any grounds of discrimination.” Furthermore, the most authoritative comment of 
the Discrimination Act clearly states that “it is not necessary (implied) the sexual harassment to deal with any grounds 
of discrimination, but it is a kind of conduct that has to be linked to sexual interest.” Although cases of discrimination 
reviewed and the practice established in Sweden are primarily related to sex discrimination, this is the only law that 
does not deliberately specify the grounds of discrimination and can consider cases based on many grounds of discrim-
ination (Ibid). In Holland, sexual harassment (at workplace) is regulated by the amendment introduced to the General 
Law on Equal Treatment Act 2004 after the implementation of the Directive 2004/113. The amendment covers other 
grounds of discrimination besides sex and increases the scope of application of the law. However, the provision has 
not been much applied in practice, and it is more “accidental” rather than intentionally introduced, unlike the case of 
Sweden.108 In Hungary there is no independent legal definition of sexual harassment and, therefore, sexual harassment 
is not attributed to any grounds of discrimination. Sexual harassment is integrated into a general definition of harass-
ment, which is applied to discriminations on any ground. In the best case, it is necessary to provide intersectional 
analysis of harassment. For example, there is a high likelihood that persons who are vulnerable because of their ethnic 
origin can become victims of sexual abuse. Therefore, sexual harassment may occur if the conduct is linked to sexual 
interest rather than any ground of discrimination. 

Sexual harassment in public places is classified according to its form of manifestation and each of them is regulated 
by different or several laws. 

USA

Offensive language -This form of sexual harassment in a public space is regulated by three different laws. According 
to the New Jersey Disorderly Conduct Law109 - a disorderly conduct occurs when any person deliberately offends the 
sensibilities of a hearer in a public place by using loud, offensively coarse or abusive language. The same law prohibits 
quarrels, intimidation, engagement in violent acts, creating hazardous situations to public in public places. The pur-
pose of the law is to protect people from anxiety, inconvenience or disturbance created in public space. This act is 
punishable by a fine of $ 500 or by imprisonment up to 30 days. 

Harassment110 -This law also refers to verbal harassment and prohibits communicating with another person in an of-
fensively coarse language, subordination of another person to a violent physical act, pushing, and kicking. In addition, 
this law prohibits intimidation or serious disturbance of a person - it is necessary to the action to recur to establish the 
commission of the crime. The action is punishable by a fine or imprisonment up to 30 days. 

Maintaining nuisance111- In the state of New Jersey, a special act is enacted which prohibits maintaining a nuisance 
that may lead to any unlawful conduct or which may endanger the safety and health of a considerable number of 
persons. This law is mainly applied in relation to organizations that, due to their professional practices, systematically 
jeopardize people. 

Unlawful filming: Invasion of privacy.112- A person commits a crime if knowing that he is not licensed or privileged to 

107 A. Iluridze. Sexual harassment in public space: Analysis of legislative practice. Tbilisi, 2017. p. 10.
108 The same above. p 11.
109 New Jersey Disorderly Conduct Law (2C)(33):
http://njlaw.rutgers.edu/cgibin/njstats/showsect.cgi?title=2C&chapter=33&section=2&actn=getsect   
110 New Jersey Code on Harassment (2C)(33)(4):  
http://njlaw.rutgers.edu/cgi-bin/njstats/showsect.cgi?title=2C&chapter=33&section=2&actn=getsect  
111 New Jersey Code on Maintaining a Nuisance (2C)(33)(12):  
http://njlaw.rutgers.edu/cgi-bin/njstats/showsect.cgi?title=2C&chapter=33&section=4&actn=getsect  
112 New Jersey Code on Invasion of Privacy (2C)(14)(9):  
http://njlaw.rutgers.edu/cgi-bin/njstats/showsect.cgi?title=2C&chapter=14&section=9&actn=getsect    
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do so, and he photographs, films, videotapes, records or otherwise reproduces in any manner, the image of another 
person whose intimate body parts are exposed or who is engaged in an act of sexual penetration or sexual contact 
unless that person has consented to such disclosure. In public toilets, changing rooms, hotel rooms or other public 
spaces, such recording is illegal and the victim may appeal to the police. The action is punishable by a fine up to $ 
10,000 or deprivation of liberty up to 18 months. 

Lewdness113 - This offense is also one of the forms of sexual harassment in public space – a violator may expose his 
genital organs or intimate parts for the purpose of arousing or gratifying the sexual desire of the actor. If a person 
performs such conduct at a public place (in a park, a transport, a shop), it can be reported to the police. Lewdness is 
punishable by a fine or up to 6 months imprisonment. The amount of the fine is up to $ 10000, and the term of impris-
onment may be increased to 18 months if the actor commits the action in the presence of a minor child.114 

Bias intimidation115 -The offence Involves intimidation, harassment, sexual behavior, violation of privacy, unlawful 
harassment, violence, unlawful sexual penetration or other violent acts committed by a person due to any acquired, 
inherent or and protected signs such as race, color, nationality, ethnic origin , gender, gender identity or self-expres-
sion, sexual orientation, disability and / or religion. If a person has committed an offence based on any of the above 
grounds, it may be reported to the police. The offence shall be punishable by a fine or imprisonment. In addition, the 
actor shall complete some training courses aiming at the improvement of his conduct.

Great Britain

Harassment in the UK is regulated by “Protection from Harassment Act 1997”, which generally deems harassment as 
a punishable act. Furthermore, the British Law “On Police and Criminal Evidence”116 provides for the offences towards 
which the law envisages the deprivation of liberty, if committed. However, the law does not include any indication 
on an alleged sexual nature of harassment and the main emphasis is made on the threat of violence that provokes a 
considerable fear in the person. The offence shall be repetitive, i.e. the threat shall be repeated at least twice to reach 
the limit of reasonability to be deemed intentional. A perpetrator may be subjected to a maximum of six months of 
imprisonment or a fine, or both for the commission of the act. 

Despite the fact that the Act includes the provision on harassment, it is almost powerless to deal with many forms of 
sexual abuse, because it includes the intention of the abuser which is rather difficult to prove for the victim of sexual 
assault in the public space. In addition, it includes the threat of a repeated violence, while sexual harassment in the 
public space may occur only once, as a result of unwanted touching or showing of the genital organs and cause a 
well-founded fear in the victim. As regards sexual harassment, according to British law, it is regulated under “Sexual 
Offences Act 2003”117and is referred to as “Sexual Assault”. 

The key elements of sexual assault are as follows: 

•	 A person intentionally touches another person; 

•	 The touching is sexual;

•	 Another person does not consent to the touching (it is unwanted behaviour);

•	 The offender knows that the act is unwelcome but still reasonably believes that the person consents thereof. 
Also, when considering the constituent factors of the offence, the British legislation provides for the defini-
tions of a sexual act, consent and reasonable fear. The touching is an undesirable touching on any part of the 
body, using any item or body part and can be performed on the top of clothes. As regards the sexuality of the 
act, if due to its nature the touching is not of sexual nature, then the purpose of the touch and its connection 
with sexuality shall be determined. In general, an unlawful act is established by its link to sexuality.

The EU Directives- European Union Directive # 2006/54 / EC15 defines sexual harassment in the following way: “Sexu-
al harassment is where unwanted conduct related to the sex of a person occurs with the purpose or effect of violating 
the dignity of a person, and of creating hostile, degrading, humiliating or offensive environment for the victim”(Article 
2 (1) (c). “Sexual harassment is where any form of unwanted verbal, non-verbal or physical conduct of a sexual nature 

113 New Jersey Code on Lewdness (2C)(14)(4):
http://njlaw.rutgers.edu/cgi-bin/njstats/showsect.cgi?title=2C&chapter=14&section=4&actn=getsect 
114 A. Iluridze. Sexual harassment in public space: Analysis of legislative practice. Tbilisi, 2017. p. 13.
115 New Jersey Code on Bias intimidation (2C)(16)(1): http://njlaw.rutgers.edu/cgi-bin/njstats/showsect.cgi?title=2C&chapter=16&section=1&act-
n=getsect 
116 The Police and Criminal Evidence Act, 1984.
117 Sexual Offences Act 2003: https://www.legislation.gov.uk/ukpga/2003/42/contents 
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occurs, with the purpose or effect of violating the dignity of a person, and of creating hostile, degrading, humiliating 
or offensive environment for the victim”. Although the definition of the sexual harassment in the Directive does not 
include the wording which may directly point at the subordinate condition of the victim (in this case sexual harassment 
is regulated entirely by taking into consideration workplace and hierarchy), due to the entire nature of the Directive, 
it still implies sexual harassment specifically at workplace, during mandatory trainings or promotion. Considering this 
factor, the regulations of sexual harassment in the EU countries apply primarily to the workplace and leave the issue 
of sexual harassment in the public space open. 

Article 2 (1) (c) of the EU Directive 2006/54 and Article 2 (c) of the EU Directive 2004/11316 are identical in relation to 
harassment and can be read as follows: “Harassment is to subject a person to such acts which are unwanted for the 
person and are related to its specific gender belonging, includes sexual behavior, and the purpose or effect of such act 
is to violate the person’s dignity or create an intimidating, hostile, humiliating or offensive environment.”118 

Austria 

In 2007, the Austrian Criminal Code119 was added a provision on sexual harassment that regulates sexual harassment 
and sexual act in public space. Article 218 (1) of the Criminal Code regulates sexual conduct and includes exhibition-
ism. For the initiation of a punishment, a person who has been subjected to sexual harassment act shall submit an ap-
plication (to file a complaint, give evidence to the police). The penalty may be a maximum of 6 months imprisonment 
or a fine in the amount of 360 daily pay, which may be at least 1,440 to maximum 1,800,000 Euros. 

Belgium

Article 442 (bis) of the Penal Code of Belgium120 defines harassment as an offence, but Belgium, unlike other EU 
countries, has one of the lowest rates of proceeding of sexual harassment cases, which is due to the fact that sexual 
harassment is not explicitly contained in the Article, and sexual abuse can only be seen at the workplace. 

Bulgaria

The Criminal Law121regulates nonconsensual sexual acts and coercion of a person to commit a sexual act. Sexual ha-
rassment involves all acts that may fall into the notion of sexual inviolability. Furthermore, the Criminal Law (153PC) 
determines sexual harassment or sexual assault at workplace by abusing official position as an aggravating circum-
stance. However, this Article is practically dead and not applicable in practice. The criminal law of Cyprus, Denmark, 
Germany and Latvia only regulate extreme and violent forms of sexual harassment, such as rape and attempt to rape. 
The concept of harassment and sexual harassment is not envisaged in German criminal law either. The Criminal Code 
applies to a sexual offence (184) (c) only after it attains a certain level (relatively grave offence). It is implied that 
relatively small forms of sexual harassment shall be reviewed under Article of moral dignity violation of a person. 
However, it has never been applied in practice, as courts themselves have a problem of understanding a punishable 
sexual offence. 

Finland

The Criminal Code of Finland 122(20) (5) (4) defines sexual abuse, but it is applied only to the cases when the actor 
“apparently uses his advantage” against a person who is particularly dependent on him. Consequently, it is clear that 
this Article of Criminal Law regulates sexual harassment not in public space, but at workplace, since it is controversial 
how much “obvious” can be men’s advantage over women based on gender in public places. 

118 A. Iluridze. Quote, Paper. p 23-24.
119 Criminal Code of Austria, as of 2016: http://www.icla.up.ac.za/ images/un/use-of-force/western-europe-others/Austria/Criminal%20Code%20
Austria%201998.pdf 
120 Penal Code of Belgium: http://www.wipo.int/wipolex/en/details.jsp?id=11657 
121 Criminal Code of the Republic of Bulgaria: http://www.vks.bg/english/vksen_p04_04.htm
122 Criminal Code of Finland: http://www.finlex.fi/en/laki/kaannokset/1889/en18890039.pdf 
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France 

According to the Criminal Code of France123 (222) (33) and (222) (33) (3) moral and sexual harassment is an offence and 
shall be punished by a fine of approximately 15,000 Euros or up to one-year imprisonment. 

Greece 

Sexual harassment can be viewed as a more general disciplinary misconduct rather than work relationships. In addi-
tion, in the same context can be considered the actions, such as: “improper conduct towards citizens, chiefs or other 
employees”, “an incident, which occurred in the performance of the official duties or without”, these two provisions in 
the Code of Civil Servants of Greece124 (Article 107, 3528 / 2007 Act) provide the possibility of the assumption that the 
Law may be applicable to sexual harassment outside the official relations. However, according to the Criminal Code, 
only a serious form of sexual harassment is regulated, such as rape or attempted rape, punishable with 5 to 20 years 
of imprisonment.

Italy

In 2009, the Criminal Law of Italy was added a new Article on stalking,125 which envisages 6 months to 4 years impris-
onment of the person who repeatedly intimidates or disturbs another person, forces to change his/her habits, causes 
deep and continuous fear or anxiety, if the victim is a former partner, a minor child, a pregnant woman or a person 
with disabilities, if the action is committed by a weapon or by a masked man. A criminal case shall be initiated only 
after the victim submits a statement upon the occurrence. However, initiation of a criminal proceeding is mandatory 
if the victim is a minor child or a disabled person, or, if the offence is related to another crime with regards to which 
the persecution starts ex officio. According to Article 8, until the police carry out any actions, the victim may request 
a verbal warning of the abuser. The police may act immediately or after a written request (if necessary). If the offence 
continues to occur despite the warning, the police shall act even without the application of the victim or issue a re-
straining order that is legally binding. Based on the Law a free phone line has been provided, which serves victims 24 
hours a day, offers primary psychological and legal assistance to victims, and, in cases of urgency, under the victim’s 
consent, reports to the police upon the incident. The Penal Code of Italy includes other articles related to the above 
offence, in particular: Article 600 “Harassment or disturbance of persons”; Article 594 - “Insult”. However, unlike 
stalking, an act of harassment shall be intentional in order to apply the above Articles.

Lithuania

Article 152 of the Criminal Code126 of Lithuania deems sexual harassment as a punishable act (and not as an offence). 
The Article applies only to office/official relationships or otherwise subordinated persons. However, the content of the 
Article is interesting, as in the case of sexual harassment, the Article requires the intent of sexual contact or sexual 
satisfaction.

The Netherlands

Sexual harassment in public space is not regulated by the legislation of the Netherlands. Sexual harassment is regu-
lated at workplace, places of service provision or education, as well as in public agreements. It is possible to report to 
the Dutch police about discrimination generally, which may involve discrimination on every possible ground. However, 
the study published by the Netherlands Institute for Social Research in March 2014 shows that only 7% of the victims 
of discrimination apply to the police.127 Due to the fact that the rate of sexual harassment in public spaces and sex 
discrimination is high, the civil initiative platform straatintimidatie.nl has been created, which through proactive cam-
paigns and petitions motions for imposition of fines on acts of sexual harassment towards women in public places. It is 
interesting enough that the petitions are gender-specific and only refer to women’s harassment by men.128

123 Criminal Code of France: http://www.legislationline.org/documents/section/criminal-codes/country/30
124 Code of Civil Servants of Greece: https://www.oecd.org/mena/governance/35526160.pdf 
125 Penal Code of Italy: http://www.drze.de/in-focus/euthanasia/modules/the-penal-code-of-italy?set_language=en 
126 Criminal Code of Lithuania: http://www.legislationline.org/documents/section/criminal-codes
127 Andriessen, I., Fernee, H., Wittebrood, K., Perceived Discrimination in the Netherlands, Netherlands Institute for Social Research, 2014.
128 http://www.legislationline.org/documents/section/criminal-codes
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Conclusion

Legislations of different countries differently regulate the above issue. There is one key concept that is found in all legal 
acts aiming to regulate sexual harassment in public space. In particular, the act shall be undesirable and its connection 
to sexual intent shall be established. In addition, the legislations of all countries unanimously support the principle 
that a criminal proceeding on sexual harassment in public space shall be initiated only after the victim applies to 
police. Therefore, raising awareness on the issue is one of the essential factors, since the action, due to its normal-
ized and trivialized nature, often remains invisible to the public. Moreover, it is noteworthy that the gender-based 
approach does not occur in the context of sexual harassment in public space, but is provided when regulating sexual 
harassment at workplace. The legislation of a number of countries determines sexual harassment as an offence com-
mitted by men against women, thus emphasizing the fact that sexual harassment is often the result of inequality and 
oppression existing towards women. This opinion is shared by most researchers in the academic circles. However, 
when regulating the issue by law, the conduct shall not be analyzed from the gender perspective in order to regulate 
harassment in public space to the possible extent.

The necessity of a preliminary intent of the offence is also noteworthy. The legislation of several countries requires 
that sexual harassment be an intentional act. With respect to sexual harassment in public space, Cynthia Bowman 
directly notes that the offence and punishment shall not be determined on the basis of the perpetrator’s intent.129 
Otherwise, the provision will be dead from its birth, as in some cases it is difficult or impossible for the victim to prove 
the intent of the harasser. According to the legislation of the countries where sexual harassment in the public space is 
not explicitly regulated and this act or any other manifestation thereof is defined by other provisions, the recurrence 
of the act is sometimes necessary in order to qualify it as an unlawful action (for example, the UK, Italy). It is essential 
that the legislation, which regulates sexual harassment in public space should not require the recurrence or continuity 
of the action in order to qualify the act as a sexual harassment, since the manifestation of this illegal action (for exam-
ple, touching at the intimate areas of the body, or showing genital organs) may occur in single cases and cause fear 
and mental distress in victims. Also, it is interesting that in most130 measures implemented against sexual harassment 
in academic circles, as well as in legislative authorities and public services, the act shall be conducted by a stranger.

6. KILLINGS OF WOMEN AND GIRLS ON GENDER GROUNDS

In 2013, UN General Assembly adopted the Resolution 68/191 “Taking action131 against gender-related killing of wom-
en and girls,”132 which deals with the issues such as investigation of gender-related crimes, identification of offenders, 
carrying out punishment and prevention measures. The Resolution emphasizes the necessity of strengthening crimi-
nal justice in the fight against crimes committed on gender motive. 

In 2012, the UN Special Rapporteur on Violence against Women in her report noted that impunity for women’s mur-
ders has reached its greatest extent globally.133 A large number of rejected applications and a small number of court 
judgments regarding killings of women is a real problem. The main reasons for the above are as follows: 

•	 insufficient attention given to previous complaints, including inadequate risk assessment and management 
strategies; 

•	 procedures that place the responsibility for initiating investigations and prosecutions on the victim; 
•	 lack of gender-sensitive criminal investigations; 
•	 insufficient reliance on evidence other than witnesses’ testimonies;
•	 erroneous legal classification of the offence;
•	 use of mitigating circumstances to lower the sentences; and
•	 insufficiency of effective protection programmes for victims and witnesses.134 

It should be noted that gender-motivated murders of women are often not investigated,135 for example, the killing of 
women in a fire, the murder of newborn girls, selective abortions, coercion to commit suicide. 

129 Bowman, C. G., Street Harassment and the Informal Ghettoization of Women, Harvard Law Review, Vol.1067 (3), 1993.
130 A. Iluridze. Quote. Paper. p. 34.
131 In the declaration, a girl means underage girls under 18.
132 Taking action against gender-related killing of women and girls. Resolution adopted by the General Assembly on 18 December 2013 [on the report 
of the Third Committee (A/68/457)].
133 A/HRC/20/16, p.19.
134 UNODC/CCPCJ/EG.8/2014/2. P.17.
135 The same. p.17.
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Effective implementation of justice and punishment of culprits is hindered by a rigid court system, which does not 
consider the gender background of the offence when considering a case in the court.

6.1. The essence of gender-motivated murders 

What is a gender-motivated murder of women? Basically, it means killing of women because they are women, regard-
less of whether it occurs in public space or in private. This concept was first coined in the 70s of the 20th century and 
was given a specific name “Femicide.”136

In connection with Femicide, a number of countries carried out the reform of their criminal legislation, particularly in 
Latin America. In 2012, the Special Rapporteur on Violence against Women noted that the prevalence of gender-moti-
vated killings of women has reached alarming proportions. These killings were assessed as the extreme manifestation 
of violence against women. According to the Rapporteur, often such killings constitute the final event of an extended 
and ignored continuum of violence.137 

These killings may also be exacerbated by other forms of discriminations based on race, sex, geographical location, 
education attainment, religious or beliefs, etc.138

Gender-motivated killings can be divided into active or passive categories. The active category includes the following 
murders: 

•	 Killings by intimate partners; 
•	 Sorcery/witchcraft related killings; 
•	 “Honour” related killings;
•	 Armed conflict related killings; 
•	 Dowry-related killings;
•	 Gender identity or sexual orientation related killings;
•	 Ethnic and indigenous related killings.

The category of passive killing of women includes as follows: 
•	 Deaths due to poorly conducted or clandestine abortions resulting in the mother’s death; 
•	 Maternal mortality; 
•	 Mutilation of women;
•	 Deaths linked to human trafficking;
•	 Killings of women due to drug or arms dealing, organized crime;
•	 Deaths of girls or women from simple neglect or effect of care;
•	 Deaths resulting from deliberate acts or omissions by the State.

Gender-related killings of women have proved to be difficult to determine. The main task is to establish the exact 
gender motive and circumstances of the murder. 

The victim (affected person) of the gender-related murder was determined by the General Assembly as “a person who, 
individually or collectively, has suffered harm, including physical or mental injury, emotional suffering, economic loss 
or substantial impairment”. 

A person may be considered a “victim” regardless of whether the perpetrator is identified, apprehended, prosecuted 
or convicted and regardless of the family relationship between the perpetrator and the victim. The term “victim” also 
includes, where appropriate, the immediate family or dependent of the direct victim and persons who has suffered 
harm in intervening to assist the victim in distress or to prevent victimization.139

136 There is no accurate statistics recorded on Femicide cases in Georgia. According to the current data, one fact was reported in 2010, 3- in 2011, 8 - in 
2012, 34 facts- in 2014, and in 2015 the investigation into the facts of murder and attempted murder of women was initiated into 28 criminal cases. 
According to the data of 10 month period of 2016, 13 persons were killed due to domestic violence. According to the data as of 29 August 2017, 20 
persons were killed. It is concerning that the Ministry of Internal Affairs of Georgia does not specify the gender of the victims. However, most of the 
victims presumably were women, since in the two quarters of 2017, 1580 victims of domestic violence were women, and 1557 offenders were male. 
This assumption is also confirmed by the information of the Chief Prosecutor’s Office of Georgia, which states that in 2017, 12 women were killed due 
to domestic violence. https://socreactive.wordpress.com/2017/11/18/femicide/ .
137 Gender-related killing of women and girls: promising practices, challenges and practical recommendations. Expert Group on gender-related killing 
of women and girls Bangkok, 11-13 November 2014. UNODC/CCPCJ/EG.8/2014/2
138 A/HRC/20/16, #16.
139 Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power, General Assembly resolution 40/34.
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With the view to investigating and preventing gender-related killings, three main approaches are applied when con-
ducting judicial reviews and imposing punishments:

•	 First approach – Femicide crimes have been included in the criminal law, as an independent constituent ele-
ment (for instance, criminal law of Latin American countries);140 

•	 Second approach - gender motive as an aggravating circumstance. It is the combination of objective and 
subjective circumstances. The objective circumstances are, for example, the relationship between the victim 
and the perpetrator, and subjective, for example, hatred, humiliation, etc;141 

•	 Third approach – Inclusion of crimes punishable by criminal law in the codes that are gender-neutral and 
imply that women and men are equal before the law.142 

The UN has repeatedly pointed out that the causes and consequences of gender-related killings are often unclear. In 
order to stop killings on gender grounds, a complex approach shall be implemented involving legal, administrative, 
political and other measures to eradicate socio-political, economic, cultural and other factors of discrimination and 
violence. States should understand that femicide is a crime, which is the result of inactivity or inadequate response 
of public institutions and officials. The latter is obliged to protect the right to life of women who have been subjected 
to discrimination and violence over a number of times in their life. Murders of women are sometimes investigated 
inadequately and gender-related motives are not indicated in the cases. Killings of women sometimes remain unin-
vestigated and are identified with “suicide”, “accidental death”, etc. Such uncertainty is reflected in the selection of 
investigation methods and coordination of investigative bodies. 

Based on the foregoing, some States included a specific form of crime -”femicide” into their criminal codes.143

Currently, the term “Femicide” is widespread in Europe and implies a woman’s premeditated murder because she is 
a woman. The term is often applied by sociologists and criminologists to study suicide with gender perspectives.144 
It is the most extreme form of violence against women, the most shocking symptom of discrimination in the society. 
Gender-related killings, as a rule, tend not to be isolated incidents, that arise suddenly and unexpectedly, but rather 
they often are the ultimate act in a continuum of gender-based discrimination and violence.145 

6.2. Causes of gender-motivated killings

Collection of statistical information on domestic violence is the most difficult issue, as most of these cases are not re-
ported to police. Even when the cases are reported to the police, the collection of gender-disaggregated data of crimes 
that may amount to gender-based violence is seldom carried out. 146 The important aspects such as the identity of a 
perpetrator, his connection with the victim, official authority are often disregarded in the process of initiation or car-
rying out an investigation.147 Violence against women most commonly occurs in the family. Intimate partner violence 
(IPV) is the most widespread form of domestic violence against women. 

It is acknowledged that the most common factor among the risk factors of femicide is the history of physical violence 
between the victim and the perpetrator. Other important risks include: jealousy, physical or economic restrictions and 
social isolation.

Victims may not suffer from systemic physical violence by their partners or family members, however, be subjected to 
a form of violence, such as control. It is noteworthy that the relationship, which at a first glance does not appear to be 

140 General Assembly resolution 68/191; Human Rights Council resolution 23/25, and the Agreed conclusions on the elimination and prevention of 
all forms of violence against women and girls of the Commission on the Status of Women, E/2013/27-E/CN.6/2013/11. See also UNODC/CCPCJ/
EG.8/2014/CRP.1, para. 8; Secretary-General’s campaign UNiTE, La regulación del delito de femicidio/feminicidio en América Latina y el Caribe, 
July 2012.
141 Declaration on Femicide, OEA/Ser.L/II.7.10, 15 August 2008.
142 UNODC/CCPCJ/EG.8/2014/CRP.1, paras. 6-7.
143 Violence against women includes a wide range of actions - from verbal harassment and other forms of emotional abuse to daily physical or sexual 
violence. These actions eventually lead to the killing of women, i.e. to the femicide. 70% of the victims of the femicide were subjected to physical 
violence by their perpetrator partners. This indicates that violence against victims is the primary risk factor for femicide. Campbell J. C., Risk Factors 
for Femicide in Abusive Relationships: Results From a Multisite Case Control Study, American Journal of Public Health. 2003; p.93. See M. Kurtanidze, 
N.Abramishvili, B.Pataraia. Femicide - Discrimination Crime and State Obligation to Combat It. Tbilisi, December 2016.
144 Spinelli, B: “Femicide and Feminicide in Europe. Gender-motivated killings of women as a result of intimate Partner of intimate partner violence”, 
Expert Paper, October 2011, p.7.
145 High Commissioner for Human Rights, Gender-Related Killings of Women and Girls. 
146 Spinelli, B: “Femicide and Feminicide in Europe. Gender-motivated killings of women as a result of intimate Partner of intimate partner violence”, 
Expert Paper, October 2011, p. 7.
147 PROJECT DAPHNE,. The research uses official data from national countries and from international sources (Eurostat, WHO, UNODC-HEUNI, 
Interpol). Spinelli .B. Quote Paper. p. 19.
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violent and does not include incidents of physical assault, is often underestimated by victims, social workers and law 
enforcement officers. It is necessary that the control carried out by the perpetrator towards the victim be considered 
one of the most important forms of violence that can result in femicide.148 

For the purpose of preventing femicide it is important that the state should study and analyze thoroughly the cases of 
femicide as well as other gender-related crimes. Recording statistical information on various forms of gender violence 
facilitates the identification of risks and common characteristics thereof. The risk factors of femicide may be divided 
into several key groups: the factors related to the relationships between couples, social and victims and perpetrator 
relationship factors. 

In the course of investigating the femicide case, it is important to identify risk factors related to the victim and the 
offender. 

When speaking about the risks related to victims, it should be noted that intimate partner relationships last for a long 
time. The victim remains in a violent relationship for years. As one of the studies conducted in Italy shows, women 
suffer violence on average for 5-6 years before reporting to law enforcement agencies. And this may continue for 30 
years.149 

Among the risks associated with the victims are particularly noteworthy: 
•	 Lack of social assistance; 
•	 Lack of support from state institutions (lack of access to services, distrust);
•	 Gender stereotypes (traditional and religious views and prejudices); 
•	 Care for children; 
•	 Economic status/unemployment;
•	 Fear of losing a place of residence;
•	 Mental health-related problems;
•	 Addition to drugs. 

The risk factors related to the perpetrators are as follows: 
•	 Patriarchal values   (strict masculine stereotypes, misogyny, perception of women as a possession)
•	 Household structure (the family that has a strictly defined subordinate structure, where the head is a man);150 
•	 Perpetrator suffering violence in childhood (as the research conducted in the UK showed 20% of perpetrators 

in intimate-partner relationships were victims of child abuse.151 Many studies prove that children who are 
victims of violence are at risk for being abusers in the future; 152

•	 Possession of firearms; 
•	 Criminal history;
•	 Past imprisonment;
•	 Mental health issues;
•	 Alcohol or drug abuse.153

148 NICOLAIDIS, C., CURRY, M.A., ULRICH, Y., SHARPS, P., McFARLANE, J., CAMPBELL, D., GARY, F., LAUGHON, K., GLASS, N., and 
CAMPBELL, J. (2003), “Could We Have Known? A Qualitative Analysis of Data from Women Who Survived an Attempted Homicide by an Intimate 
Partner”, in Journal of General Internal Medicine, Vol.18, October 2003, p. 792.
149 BALDRY, A. (2008), “Intimate partner violence and risk assessment: the implementation of S.A.R.A., Screening version in Italy”, in WINKEL 
(2008), p. 88.
150 BALDRY, A. (2008), “Intimate partner violence and risk assessment: the implementation of S.A.R.A., Screening version in Italy”, in WINKEL 
(2008), p. 88.
151 DOBASH, R.E., DOBASH, R.P., CAVANAGH, K., and LEWIS, R. (2004), “Not and Ordinary Killer; Just an Ordinary Guy: When Men Murder an 
Intimate Woman Partner”, in Violence Against Women, vol.20, iss.6, p. 577- 605. 
152 WIDOM, C. (1989a), “The cycle of violence”, in Science, n.244, pp.160-165; WIDOM, C. (1989b), “Does violence beget violence? A critical 
examination of the literature”, in Psychological Bulletin, vol.106, iss.1, p.3-28.
153 The statistics of the European countries where information is collected on this issue: according to the data of Estonia, 44% of the perpetrators were 
under the influence of alcohol, 75% in Finland, 51% in Hungary, 24% in the UK, 42% in Norway. M. Kurtanidze, N. Abramishvili, B.Pataraia. Femicide 
- Discrimination Crimes and State Obligation to Combat It. Tbilisi, December 2016. p. 14.
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6.3.  Investigation of women killings and criminal prosecution

There are several models in terms of preventing femicide as well as domestic violence and stalking. In many countries 
domestic violence and violence by a partner is considered to be a public charge, a public offence. The offence does not 
require the victim to make any statement or allegation and is not considered as a private charge.154 In other countries, 
if victims or their relatives withdraw their application, the prosecutor’s office does not terminate the investigation.155 
Some States share another approach, namely, the prosecutor has the right to decide whether to launch a persecution 
against the perpetrator over the domestic violence or not.156 In some cases, the police, in the cases of domestic vio-
lence and stalking, are given special powers (to enter homes without a court order, prohibit the abuser from leaving 
the place and others).157 

The best practice 

In some EU countries (Spain, Great Britain),158 domestic violence and prevention of violence against women has been 
declared as a priority task for the police and the prosecution. Special police divisions and departments (e.g. Spain) 
have been created which are investigating gender-related women murders.159 In some European Union countries 
(Spain, Great Britain)160 special courts are operating for dealing with cases of domestic violence.161 

The best practice indicates that in almost every country, specialized institutional government strategies, guidelines are 
provided and judicial officials are trained. 

When interpreting the prohibition of discrimination in the international law, often Aristotle’s liberal theory is referred 
to: “You should act the same in all same situations and differently in different ones.” Equal treatment and prohibi-
tion of differentiated approach is implemented against both sexes for the prohibition of sex/gender discrimination, 
although unequal treatment is not considered discrimination when there are reasonable and objective grounds for 
such treatment.162 

In accordance with the case-law of the European Court of Human Rights, discrimination may occur in the same situ-
ation when dealing differently to different persons, when such treatment is not justified for objective and reasonable 
reasons. Discrimination occurs even when people in different situations are treated equally. 

In some cases of the European Court, the Court’s judgments are based on the principle that positive measures are 
justified by “actual equality”. For example, in the case of “Steak and others v The United Kingdom”, the Court notes 
that the difference between the pension supplements paid to women and men is not a discrimination as different 
treatment is justified to compensate the social inequality between men and women. The Court pointed that “different 
treatment is qualified as discrimination when there is no objective and reasonable basis, i.e. if the difference is not 
based on a reasonable purpose or the means to achieve the goal is not proportionate to that purpose.163 

Another factor related to discrimination is multiple/adjacent discrimination (cross discrimination) when gender dis-

154 Tara N, Richards et. Al. Exploring News Coverage of Femicide: Does the News Add Insult to Injury? Feminist Criminology 2011. Vol. 6(3). P.179. 
in UNODC/CCPCJ/EG.8/2014/2
155 EU Feasibility Study. P.64.
156 EU Feasibility Study. P.64.
157 In England and Wales, there are 141 special courts dealing with domestic violence cases; 92 special courts are in Spain that review gender crimes; as 
well as 366 mixed tribunals. EU Feasibility Study to assess the possibilities, opportunities and needs to be set against women, violence against children 
and sexual orientation violence. Brussels 2010.pp.64 and 204, p.65; Cusack, Eliminating judicial stereotyping, 2014. P.64.
158 In England and Wales, there are 141 special courts dealing with domestic violence cases; 92 special courts are in Spain that review gender crimes; as 
well as 366 mixed tribunals. EU Feasibility Study to assess the possibilities, opportunities and needs to be set against women, violence against children 
and sexual orientation violence. Brussels 2010.pp.64 and 204, p.65; Cusack, Eliminating judicial stereotyping, 2014. P.64.
159 UNIDC/CCPCJ/EG8/2014/CRP.1. p.61-73.
160 In England and Wales, there are 141 special courts dealing with domestic violence cases; 92 special courts are in Spain that review gender crimes; as 
well as 366 mixed tribunals. EU Feasibility Study to assess the possibilities, opportunities and needs to be set against women, violence against children 
and sexual orientation violence. Brussels 2010.pp.64 and 204, p.65; Cusack, Eliminating judicial stereotyping, 2014. P.64.
161 EU Feasibility Study to assess the possibilities, opportunities and needs to standardize national legislation on violence against women, violence 
against children and sexual orientation violence. Brussels 2010.pp.64 and 204, p.65; Cusack, Eliminating judicial stereotyping, 2014. P.64.
www.ohchr.org/eng/issues/women/WRGs/Pages/Documentation.
162 Year-Book of the International Law Committee, 2001, Part II, paragraph 77.
163 Ивана Радачич. 2012. «Подход Европейского суда по правам человека к дискриминации по половому признаку», «Обзор европейского 
закона о гендерном равенстве» 1.
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crimination is “inevitably related”164 to other aggravating circumstances.165 In most cases, the violation of women’s 
rights is accompanied by discrimination based on other signs, namely: 

•	 National /ethnic belonging;

•	 Ethnicity, belonging to/language of indigenous population; 

•	 Status of a migrant or a refugee, an internally displaced person;

•	 Religion or belief; 

•	 Age;

•	 Health status;

•	 Marital status and/or minor children;

•	 Sexual orientation /gender identity;

•	 Disability;

•	 Living in the city/village;

•	 Socio-economic situation;

•	 Political affiliation. 

Gender stereotypes and prejudices 

The stereotype is a view or an opinion which a certain group of persons have or must have, or also what roles they 
perform or should perform.”166  The stereotypes somewhat determine the attitude of the society towards a particular 
issue. 

The positive obligation of the state

The European Court of Human Rights on the cases - “M.C. v. Bulgaria” (2003) and “Opuz v. Turkey” (2009) in its judg-
ments has laid the approach pursuant to which the States should take certain measures in cases of human rights 
violations, regardless of the fact whether the state authorities or private individuals have committed such violations. 
The State shall investigate such cases, detain perpetrators and impose a liability on them. The analysis of this principle 
leads the State to “process” the principle of due diligence. 167 

The first reference of the above principle was made in the case “X and Y v. the Netherlands”, namely, positive obli-
gations require the State to refrain from violating human rights, and prevent other individuals from committing such 
violations. In the case of “M. C v. Bulgaria” the Strasbourg Court directly pointed that, based on Article 3 and Article 8 
of the Convention, the State shall investigate the rape cases and take effective measures to bring the perpetrators to 
charge. In the judgment over the case of “Maslov v. Russia” (2009), the Court observed that the apparently degrading 
character of rape poses a special effect on the State’s obligation. “An official effective investigation shall aim at identi-
fying and prosecuting criminals ... The minimum standards of effectiveness defined by the Court’s practice also com-
bine the requirement that the investigation must be impartial, independent and controlled by public. The competent 
authorities of the state government shall act with due diligence and expediency”. These requirements pose serious 
challenges to investigative and prosecution authorities. These agencies shall be responsible for enforcing the law on 
rape and filter information from criminal justice on rape.”168 

Police officers are frequently the first professionals to be reported to. Upon the arrival at the scene of the alleged 
crime, the patrol police officer must first and foremost inform the alleged victim or the witness what s/he can do. The 
response of the police officer(s) shall be the following:

•	 Assess the risk of antisocial behavior in a timely manner, and its relation to the victim and the persons 
around; 

164 Ивана Радачич. 2012. «Подход Европейского суда по правам человека к дискриминации по половому признаку», «Обзор европейского 
закона о гендерном равенстве» 1.
165 CEDAW Recommendation. 2010. General Recommendation N28, #18.  General Recommendation #33.2015.  
166 Rebecca J. Cook and Simone Cusack/ 2010/ Gender Stereotyping: Transnational Legal Perspectives. Philadelphia: University of Pennsylvania Press, p. 9.
167 Frederica Acar and Raluca Popa. 2016. From Feminist Legal Project to Groundbreaking Regional Treaty: The Making of the Council of Europe 
Convention on Preventing and Combating Violence against Women and Domestic Violence. European Journal of Human Rights. 2016/3. pp. 287-319.
168 Patricia Londono. 2010. Chapter 7. Defining Rape under the European Convention on Human Rights. Torture, consent and equality in McGlynn, 
Clare, and Vanessa E. Munro, eds. Rethinking rape law: International and comparative perspectives. Routledge.
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•	 Find out the circumstances of the case, interview the victim or any third person from whom the information 
was received. Obtain full or comprehensive information from the victim or the witness.

•	 Identify any alleged damages (including any injury) detected on the victim or the witness, and if necessary, 
call for an ambulance or provide other relevant services. When interviewing the alleged victim or witness it is 
essential that a police officer shall follow the ethical standards and refrain from any discriminatory behavior 
that may impede the victim/witness to open and cooperate with the police. In addition, the sympathetic 
treatment of the victim and the witness and listening attentively to all the details also shows the victims that 
his/her case is serious.169 

Sexual abuse

1. Premeditated actions must be criminalized: 

a) Penetration of nonconsensual sexual nature into another person’s body through vaginal, anal or oral way with any 
part of the body or an object; 

b) Establish a sexual or any other nonconsensual act with another person;

c) Incitement of a person to establish a nonconsensual act of sexual nature with a third person. 

2. The consent must be voluntary as a result of free expression of the will of a person and evaluated in the context of 
existing circumstances. 

3. The Parties shall take all necessary legislative or other measures to ensure that the provisions of paragraph 1 are 
implemented in relation to those cases that are committed to former or current spouses or partners, as stipulated by 
the national law. Besides the Istanbul Convention, the protection of victims of sexual violence is also guaranteed by 
other international instruments.170 

The States shall have a positive obligation to investigate all facts of sexual abuse, including the offences where physical 
force was not applied and the victim did not resist the act. 

It should also be taken into account that the Istanbul Convention, as well as the case-law of the European Court, 
considers the absence of the victim’s consent as an important circumstance, when the CEDAW Committee in its Judge-
ment indicates the victim’s refusal, as well as coercion in a general sense as the constituent part of the offence.171 

Methods of investigation 

Domestic violence is not only violence against women or their problem. Prosecutors, investigators, police officers, 
judges, lawyers and NGO organizations in their professional activities encounter with gender-related violence, includ-
ing domestic offences. These crimes require a particular approach and generate certain difficulties for law enforce-
ment officials. Unlike other crimes, the cases of violence (sexual, domestic violence) are concealed by victims. These 
facts are related to private life and, as a rule, occur repeatedly. 

Domestic violence is a combination of physical, sexual and psychological violence. Sometimes violence occurs repeat-
edly. In some cases, domestic violence is based on stereotypes, and its psychological and emotional effect is neglected. 
Therefore, insufficient attention is paid to these forms of violence during the investigation or court proceedings and 
protective or restrictive orders are not issued. 

Violence takes place not only between spouses but while dating or from former partners. This can be manifested in 
systematic telephone calls when a perpetrator remains silent, but phones his former wife or partner, etc. 

Domestic violence is performed by people who know each other very well and have a tense relationship, live under 
one roof, run mutual households and raise children. 

During the investigation and judicial proceedings, the stages of violence should be taken into account - the fierce 
violence changes into the phase of remorse and apology. This scheme is called a cycle of violence. The escalation is 
followed by the abuser’s repentance, which may become the basis for the victim’s refusal to give evidence against the 
aggressor. The investigation and the court should take into consideration the violence cycle and fully investigate the 
violent behavior of the offender (abuser).

169 OSCE/ODIHR, Preventing and Responding to Hate crimes, p. 27.
170 Recommendations of Article 19 of the CEDAW Committee; UN Declaration on the Elimination of Violence against Women; 1993 Vienna 
Declaration and Action Plan; Beijing Declaration and Action Platform.
171 “R. P v. the Philippines”(2014). Notification # 34/2011, p.9.
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In contrast to all other forms of violence, domestic violence is characterized by recurrence. Basically, battery, humilia-
tion, pulling of hair, punching or hitting with hard objects occur repeatedly.

It is noteworthy that incidents of violence are reviewed by the court only after particularly serious and grave episodes 
take place, which may not be the first occurrence. One of the studies conducted in the United Kingdom showed that 
women victims, who had become the victims of violence about 35 times, applied to the police only after particularly 
serious incidents of assaults. A police officer, a prosecutor, a judge shall pay attention to the gravity of the incident 
and refrain from encouraging the victim to reconcile with the perpetrator, if the victim applies to the legal authority to 
defend her rights, it means she tried everything (every option) and convinced in their inefficiency.  

International and national practice with regards to the above crimes envisages the following standards:

•	 An investigation shall be launched immediately and conducted in a complex manner;

•	 The investigation shall be based not only on the identification of the fact of violence and the fact of the vic-
tim’s resistance, but also the victim’s consent and accompanying circumstances;

•	 Special attention shall be focused on children and women with disabilities as vulnerable groups;

•	 The judicial review shall be fair and impartial, based on the personality of the victim and her characteristics, 
free from gender prejudices and stereotypes;

•	 The investigation, as well as the court trial, shall be conducted with respect to the victim. Victims should be 
interviewed with the observance of the ethical norms, the number of gynecological examinations should be 
reduced to the minimum extent, the age and state of the victim should be considered, and her private life 
must be inviolable.172

Investigation of a criminal offence

It is important to note that domestic violence in a number of European countries (Germany, Hungary, Italy, and Lux-
embourg) is considered as a public offence that does not require the victim to report and does not mean a private 
charge.173 In several countries (Cyprus, Belgium, Spain, the Netherlands, Ireland), the Prosecutor’s Office continues to 
investigate the case regardless of the fact whether the victim of domestic violence has withdrawn the application or 
not. In some other countries (Bulgaria, Hungary, Luxembourg), the victim is required to make a statement and the case 
is considered as a private claim, and the Prosecutor’s Office has the freedom to act and decide whether to continue 
investigating the facts of the domestic violence or not. In a number of the EU countries, the police have the right to 
conduct a series of activities to investigate domestic violence, such as conduct searches without a court ruling (with 
the exception of Slovakia, the Czech Republic, Portugal and Cyprus), detain the perpetrator in order to protect the 
victim of violence, prohibit the perpetrator from leaving the house temporarily etc (in twelve EU states - Belgium, the 
Czech Republic, Germany, Malta, Poland, Spain, Finland, France, Romania, Slovakia, Slovenia, the United Kingdom). 
Furthermore, in several countries, judges have the power to approve a protective order ex parte within 24 hours (Lat-
via, Italy, Ireland, Spain and others).

In some EU countries (Spain, Great Britain)174 special courts are provided that review domestic violence cases.175

6.4.  Stalking, as a gender-related offence

Stalking, as a criminal offence, is a new crime even for the EU countries (Hungary, the Netherlands, Austria, Germany, 
the Czech Republic, etc.).

In Germany and Great Britain, the legislation, imposes civil responsibility, besides the criminal liability, on the facts of 
stalking, intimidation, and destruction of property.

172 2012/29 Directives of the European Parliament and of the European Union of 25 October 2012 “Establishing minimum standards on the rights, 
support and protection of victims of crime”.
173 EU Feasibility Study to assess the possibilities, opportunities and needs to standardize national legislation on violence against women, violence 
against children and sexual orientation violence. Brussels 2010.pp.64 and 204, p.65; Cusack, Eliminating judicial stereotyping, 2014.
www.ohchr.org/eng/issues/women/WRGs/Pages/Documentation.
174 In England and Wales, there are 141 special courts dealing with domestic violence cases; 92 special courts are in Spain, which review gender crimes 
and there are also 366 mixed tribunals. EU Feasibility Study to assess the possibilities, opportunities and needs to be set against women, violence 
against children and sexual orientation violence. Brussels 2010.pp.64 and 204, p.65; Cusack, Eliminating judicial stereotyping, 2014. P.64.
175 EU Feasibility Study to assess the possibilities, opportunities and needs to standardize national legislation on violence against women, violence 
against children and sexual orientation violence. Brussels 2010.pp.64 and 204, p.65; Cusack, Eliminating judicial stereotyping, 2014. P.64. 
www.ohchr.org/eng/issues/women/WRGs/Pages/Documentation.
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In Germany, the first reference of stalking as an offence was made in the law on domestic violence, since stalking was 
deemed as a continuation of domestic violence, regardless of the fact that the perpetrator may not know personally 
the victim at all. According to the legislation of Hungary, stalking of a partner is considered as an aggravating circum-
stance, and according to the Maltese law, the sentence imposed on stalking shall be more severe if the victim is a 
family member, a child, a grandson, a close relative, a descendant of the family member, etc. The similar provisions 
are envisaged in the legislation of the Netherlands, Luxembourg and Italy.

The EU member states, except for Belgium, consider stalking as a recurrent offence. At the time of committing the 
offence, the perpetrator’s aim is to have a negative effect on the victim. The legislation of Belgium and Luxembourg 
directly indicate that the act violates the “peaceful environment” of the victim. 176

In criminal law, most often, stalking is widely interpreted and does not focus on the techniques of stalking. It is consid-
ered that the issue needs a legal definition, and in some countries (Austria, the Czech Republic, Germany, Hungary), 
the law specifies the tactics of the offence, while the others do not. 

Nevertheless, the judicial interpretation of the tactics of stalking causes the expansion of its essence. On the other 
hand, repeated stalking in order to intimidate the victim does not always indicate only stalking. It may be a prerequi-
site for the commission of other offences. 

The legislation of the EU member states regulates the above-mentioned crime in a variety of ways. Basically, the dif-
ference concerns the following issues: 

1. Whether it is necessary stalking to have a negative impact on the victim’s state; 

2. The range of sanctions; 

3. Criminal persecution shall be initiated only after the victim’s application. 

In different countries, various sanctions are provided to be imposed on the offence. The minimum penalty is imprison-
ment from 12 to 15 months, and maximum from 3 to 7 years of imprisonment. 

In many countries, stalking, as a separate offence, is not provided for in the criminal law. The problem is that even in 
the countries where this act is considered a crime, the fight against thereof is not effective (Lithuania, Bulgaria, Luxem-
bourg, and Slovenia). The offence does not apply to all victims (Lithuania, Poland, Spain, Greece, Slovakia and Sweden) 
and the police is only engaged when the case is escalated (Poland, Lithuania).

Several member states have created special new investigative bodies and procedures for the implementation of crim-
inal prosecution. For example, according to the procedure in Italy, prior to filing a formal application, a stalker must 
be warned to stop stalking. Only three EU states (Belgium, Denmark, and Sweden) directly link stalking to domestic 
violence.

 

Conclusion

The practice of foreign states explored within the framework of the study shows that the investigation into gender-re-
lated offences requires law enforcement agencies and judicial system to have a good awareness of the case and take 
into consideration the accumulated experience and best practices.

Adequate implementation of the obligations of the State with regards to preventing gender-related crimes, specifically 
violence against women in individual cases, can be measured depending on whether the state responds timely and 
effectively to any violence act using the mechanisms at its disposal.  

Giving testimony against close persons, relatives or acquaintances for the fear of causing a heavy punishment is linked 
to a particular difficulty. Consequently, investigators, prosecutors and judges are particularly required to investigate 
the facts and make decisions based on objective reasoning, rather than rely on the testimonies of witnesses who, due 
to psychological stress, fear or other circumstances, have to retreat in most cases.177 

The United Nations Special Rapporteur in her report emphasized the tendency towards violence against women in 
cases of judicial proceedings, when objective and fair judgment into the cases is not determined due to the stereotyp-
ical attitude of judges. There are frequent cases where judges demonstrate particular sensitivity to offender husbands, 
as they believe that the husband is the “head of the family”, “bearer of the family name “, “breadwinner”, and show 

176 According to the legislation of Belgium, one fact of stalking shall be sufficient to consider it as a crime. However, the Belgian Supreme Court, in one 
of its decisions, has indicated that stalking should be recurring to be considered a crime. See Feasibility study to assess the possibilities, opportunities 
and needs to standardize national legislation on violence against women, violence against children and sexual orientation violence. p. 67.
177 The same above, paragraph 53.
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absolutely opposite attitude towards the woman – doubt the accuracy of her testimony, discredit or show inappropri-
ate attention to her experience, sometimes even blame her for forcing the husband to give her money.178 

The problem is that law enforcement agencies are often under the influence of stereotypes when investigating cases 
of violence against women and imposing responsibilities on abusers. Moreover, they often regard cases of violence 
against women negligent if not accompanied by a serious physical injury. Without gender understanding, special 
knowledge of characteristics of gender-motivated offences and violence against women and the lack of gender sen-
sitivity, many forms of violence can remain beyond the investigation, which women have to suffer for years, even for 
life.179 The European Court of Human Rights in the case “Opuz v. Turkey” determined the obligation to prevent violence 
against women and defined the scope of due diligence standard. According to the Strasbourg Court, taking into ac-
count the obligations of police in the modern society, unpredictability of human conduct and the operational choice 
which must be made according to priorities and resources, the extent of the positive obligation must be interpreted in 
a way not to impose an impossible or disproportionate burden on the government.180

The Court explained that in order to establish the violation of the state’s positive obligation, it should be proved that 
“authorities knew or ought to have known about the existence of a real and immediate danger to the person’s life by 
the actions of a third person, and in spite of this, did not take any relevant measures they were obliged to implement 
to prevent the danger”.181 The Court also explained that the scope of reasonability and the “standard of due diligence” 
should be assessed in accordance with the circumstances of each individual case. Nevertheless, the Court noted that 
there are certain factors that should be taken into account after law enforcement agencies are reported about vio-
lence. The nature of the response to the above facts makes it possible to determine whether the state did everything 
that “it was required within the reasonable scope”. 

According to the Resolution of the UN Council on Human Rights A/HRC/20/L.10, the State shall provide relevant legal 
remedies, both judicial as well as administrative measures, for women and girls subjected to violence. At the same 
time, all measures shall be directed to combat gender-related murders.182 The State shall be obligated to provide fair 
and effective legal procedures to compensate the damages inflicted on victims. As the UN Special Rapporteur ex-
plained, the opportunity to receive the compensation for the damages inflicted is an important part of the means of 
protection of victims, as it serves to restore justice, to deliver justice and prevent crime.183 

The State shall be responsible even if the violation occurred not directly from the State, but by a third party. In such 
a case, the State shall assist the victim to receive appropriate compensation for the damages inflicted by the abuser. 
Consequently, the state’s positive obligation is to create a legal system that ensures effective execution of decisions, 
especially in case of abusers who avoid paying a relevant compensation to the victim.184 

The specifics of the investigation of femicide cases are also noteworthy. This issue is important for Georgia, the crim-
inal code of which does not envisage femicide as an offence, even though women’s killings are increasing every year 
in Georgia. In particular, according to the current statistics, 1 case occurred in 2010; 3 cases were reported in 2011, 8 
cases in 2012, 8 cases in 2013, 34 facts in 2014 and in 2015 the investigation into the attempted murder and killings 
of women was initiated into 28 criminal cases. According to the data of the ten-month period of 2016, 13 persons 
were killed due to the domestic violence, and 20 persons were murdered according to the data as of 29 August 2017. 
There is no accurate statistics recorded of femicide cases in Georgia. It is alarming that the Ministry of Internal Affairs 
of Georgia does not specify the gender of victims. Most likely, the majority of the victims are women, as 1580 victims 
of domestic violence were women in the two quarters of 2017, whereas 1557 offenders were men. This assumption 
is also confirmed by the fact that according to the Chief Prosecutor’s Office of Georgia, 12 women were killed due to 
the domestic violence in 2017.185 

Thus, the legislation of various countries analyzed and discussed in the study gives a possibility to outline the issues 
related to femicide, specifics of the investigation, the forms of punishment and other issues. 

While considering the reparation measures for such offences, it is especially important that legal remedies should 

178 UN Special Rapporteur on Violence against Women, Report “State’s Obligation to Eliminate Violence against Women”, A / HRC / 23/49, paragraph 56.
179 UN Special Rapporteur on Violence against Women, Report “State’s Obligation to Eliminate Violence against Women”, A / HRC / 23/49, paragraph 55.
180 The quotation, Paper.p.29
181 The same above, paragraph 138.
182 UN Human Rights Council, Resolution A / HRC / 20 / L.10. UN Special Rapporteur on Violence against Women; the Report “Reparations for 
Women Victims of Violence” A / HRC / 14/22, para 12.
183 UN, General Assembly, Resolution 60/147, December 16, 2005, paragraph 12.
184 UN and Human Rights Council, Resolution A/HRC/20/L.10.
185 https://socreactive.wordpress.com/2017/11/18femicide/
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reflect the victim’s views, protect the interest of the latter in order to avoid her re-victimization by the process.186 

Key findings and recommendations 

•	 A state policy regarding the investigation, prevention and preventive measures against gender crimes should 
be determined; 

•	 It is necessary to develop a strategy to combat violence against women, which will be based on a compre-
hensive understanding of the issue and be directed towards eradication of the structural and systemic dis-
crimination; 

•	 The State should develop a strict policy to prevent violence against women and conduct relevant campaigns 
through media, educational institutions, non-governmental organizations; 

•	 Gender-related offences should be investigated. Hate crime should be declared as an offence. The methodol-
ogy for the investigation of these crimes should be elaborated based on international experience;

•	 The research thoroughly examines the legislation of various foreign countries, which, on the one hand, envis-
ages the continuation of investigation even in the case of absence of the victim’s testimony or change of tes-
timony, and on the other hand, the obligation to give evidence. A number of amendments can be introduced 
into the Georgian legislation taking into consideration the best practice of foreign countries, particularly in 
terms of domestic violence; 

•	 Gender-related offences against women should be recorded;

•	 It is important to have an appropriate response to the forms of violence against women such as the control 
of the victim by offenders, psychological and economic violence, sexual assault, stalking, surveillance, etc;

•	 At the initial stage of the investigation, when collecting evidence, special attention should be focused on the 
motivation of the commission of a crime;

•	 Sexual harassment should be a punishable act. A precise definition should be provided to explain the essence 
of sexual harassment;

•	 In court judgments judges should point a discriminative motive on gender and sex grounds in order to enable 
the court to adequately assess the facts, and apply it as an aggravating circumstance against the abuser and 
impose Article 53.31;

•	 Based on the international experience and best practice, a manual should be prepared to facilitate the iden-
tification of gender-related crimes, methods of investigation and investigation strategies;

•	 Suicides committed by women should be investigated taking into account the gender motive and identify the 
fact of incitement to suicide if prior to the suicide the victim was subjected to systematic violence; 

•	 Police officers, employees of the Prosecutor’s Office and judges should be trained on gender-motivated 
crimes;

•	 The system of information exchange between law enforcement agencies should be improved, in order to 
smoothly and expediently inform a range of structures and territorial divisions especially on the issues such 
as the abuser’s criminal record, restraining and protective orders issued against the abuser and the records 
of domestic violence, etc;

•	 It is necessary to develop a database of gender crimes that will help to collect and process statistical informa-
tion. This is an essential component for combating violence against women and the precondition for planning 
an effective strategy.

186 Fregoso R L. Bejarano C, Terrorizing Women: Feminicide in the Americas, Durham, NC: Duke University Press, 2010, p. 198.
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terminTa gansazRvreba:

genderi _ sqesTa Soris urTierTobis socialuri aspeqti, romelic gamoxatulia sazogadoe-
brivi cxovrebis yvela sferoSi da gulisxmobs socializaciiT ganpirobebul Sexedulebebs 
ama Tu im sqesze; 

diskriminacia _ nebismieri gansxvaveba, gamoricxva, SezRudva an upiratesobis miniWeba ro-
melime niSnis gamo, rac miznad isaxavs an iwvevs politikuri, ekonomikuri, socialuri, kul-
turuli an sazogadoebrivi cxovrebis sxva sferoebSi adamianis uflebaTa da ZiriTad Tavisu-
flebaTa cnobis, gamoyenebis an ganxorcielebis mospobas anda Selaxvas. 

pirdapiri diskriminacia _ aris iseTi mopyroba an pirobebis Seqmna, romelic pirs saqarT-
velos kanonmdeblobiT dadgenili uflebebiT sargeblobisas, am kanonis pirveli muxliT 
gaTvaliswinebuli romelime niSnis gamo, araxelsayrel mdgomareobaSi ayenebs analogiur 
pirobebSi myof sxva pirebTan SedarebiT, an Tanabar mdgomareobaSi ayenebs arsebiTad uTanas-
woro pirobebSi myof pirebs, garda iseTi SemTxvevisa, rodesac amgvari mopyroba an pirobebis 
Seqmna emsaxureba sazogadoebrivi wesrigisa da zneobis dasacavad kanoniT gansazRvrul mi-
zans, aqvs obieqturi da gonivruli gamarTleba da aucilebelia demokratiul sazogadoebaSi, 
xolo gamoyenebuli saSualebebi Tanazomieria aseTi miznis misaRwevad.

iribi diskriminacia _ aris iseTi mdgomareoba, rodesac formiT neitraluri da arsiT 
diskriminaciuli debuleba, kriteriumi an praqtika pirs, am kanonis pirveli muxliT gaTval-
iswinebuli romelime niSnis gamo, araxelsayrel mdgomareobaSi ayenebs analogiur pirobeb-
Si myof sxva pirebTan SedarebiT, an Tanabar mdgomareobaSi ayenebs arsebiTad uTanasworo 
pirobebSi myof pirebs, garda iseTi SemTxvevisa, rodesac amgvari mdgomareoba emsaxureba 
sazogadoebrivi wesrigisa da zneobis dasacavad kanoniT gansazRvrul mizans, aqvs obieqturi 
da gonivruli gamarTleba da aucilebelia demokratiul sazogadoebaSi, xolo gamoyenebuli 
saSualebebi Tanazomieria aseTi miznis misaRwevad.

femicidi _ es aris qalTa mkvleloba genderis niSniT.1 saxelmwifos gaaCnia negatiuri da pozi-
tiuri valdebulebebi. negatiuri valdebuleba _ saxelmwifos aiZulebs, Tavi Seikavos akrZal-
uli qmedebebisgan. pozitiuri valdebuleba _ gulisxmobs saxelmwifos valdebulebas, daicvas 
pirTa uflebebi da Tavisuflebebi sxva pirTa mxridan Carevisgan da gaataros RonisZiebebi am 
TavisuflebaTa dacvis uzrunvelsayofad, uflebebis aRsadgenad da zianis gamosasworeblad.

femicidi (femicide) an feminicidi qalebze _ Zaladobis ukiduresi gamovlinebaa. es termini 
aRniSnavs qalebisa da gogonebis mkvlelobas (femi _ qali, cide _ kvla). yvelaze gavrcelebuli 
ganmartebis mixedviT, femicidi aris mamakacebis mier qalebis mkvleloba imis gamo, rom isini 
qalebi arian. femicidis SemTxvevebis didi nawili qalebis yofili an amJamindeli partnioreb-
is mxridan aris Cadenili da xangrZlivi Zaladobisa da zewolis Sedegia. SeiZleba, ganvasxvaoT 
femicidis Semdegi formebi: (a) intimuri femicidi, anu intimuri partnioris mier Cadenili 
mkvleloba. jandacvis msoflio organizaciis mier Catarebuli kvlevis mixedviT, msoflioSi 
mokluli qalebis 35% intimuri femicidis msxverplia. (b) „Rirsebis“ mkvlelobas (Honour Kill-
ing) sCadis ojaxis wevri mamakaci ojaxis reputaciis anu „Rirsebis“ SesanarCuneblad. mkvlel-
obis mizezi SeiZleba iyos qalis mier qorwinebamde sqesobrivi urTierTobis damyareba, qalis 
qcevasTan dakavSirebuli gabatonebuli normebis darRveva, colqmruli Ralati, qorwinebis 
gareSe orsuloba da a.S. „Rirsebis“ mkvlelobebs mimarTaven xolme incestis SemTxvevaTa misaC-
qmaladac. yovelwliurad msoflioSi daaxloebiT 5000 „Rirsebis“ mkvleloba xdeba. femicidis 
es forma gansakuTrebiT axlo aRmosavleTsa da samxreT aziaSia gavrcelebuli. (g) mziTevTan 
dakavSirebuli femicidi gansakuTrebiT samxreT-aRmosavleT aziaSia gavrcelebuli. femi-
cidis am formas siZis mSoblebi sCadian da misi mizezia patarZlis mSoblebis mier micemuli 
mziTviT ukmayofileba. (d) araintimuria femicidi, roca mkvleli ar aris msxverplis axlobe-
li, naTesavi an nacnobi.2 

adevneba _ piradad an mesame piris meSveobiT piris, misi ojaxis wevris an axlo naTesavis ukano-
no TvalTvali an arasasurveli komunikaciis damyareba telefonis, eleqtronuli an sxva sa-
SualebiT, anda nebismieri sxva ganzraxi qmedeba, romelic sistematurad xorcieldeba da 
iwvevs piris fsiqikur tanjvas an/da piris, misi ojaxis wevris an axlo naTesavis mimarT Zal-

1 იმ ქვეყნების კანონმდებლობა, რომლებმაც ფემიციდის დანაშაულის კრიმინალიზაცია მოახდინეს, სხვადასხვანაირად განმარტავს 
აღნიშნულ დანაშაულს. მაგალითად, ბრაზილიის სისხლის სამართლის კოდექსის მიხედვით, ფემიციდი გულისხმობს ისეთ 
დანაშაულს, რომელიც მოიცავს ოჯახში ძალადობას, შეურაცხყოფას ან ქალთა მიმართ დისკრიმინაციას.
2 World Health Organization. (2012). Understanding and Addressing Violence Against Women.
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adobis gamoyenebis an/da qonebis ganadgurebis safuZvlian SiSs, rac pirs cxovrebis wesis 
mniSvnelovnad Secvlas aiZulebs an/da uqmnis misi mniSvnelovnad Secvlis realur saWiroebas 
(saqarTvelos sisxlis samarTlis kodeqsis 1511-e muxli).

1. Sesavali

problemis aRwera

samarTlebrivi sistemis reformireba qmnis myar safuZvels genderuli Tanasworobis, gansa-
kuTrebiT, qalTa uflebebis dasacavad. arsebobs araerTi magaliTi imisa, Tu rogor icvleba 
TandaTan qalTa uflebrivi mdgomareoba saerTaSoriso, regionul da erovnul doneze. qalTa 
mimarT yvela formis diskriminaciis aRmofxvris Sesaxeb konvenciis (CEDAW) miRebis Semdgom 
safuZveli Caeyara erovnul konstituciebSi genderuli aspeqtis gaCenas. msoflios saxelmwi-
foebis meoTxedis konstituciebiT moxda qalTa da mamakacTa Tanasworuflebianobis aRiare-
ba, xolo saxelmwifoTa 2/3-ma miiRo specialuri kanonebi ojaxSi Zaladobis winaaRmdeg. cvli-
lebebi Seexo samarTlebriv aqtebsa da adamianis uflebaTa meqanizmebis srulyofas.

miuxedavad imisa, rom genderuli Tanasworobis saerTaSoriso da erovnul doneze aRiareba 
ganxorcielda, problemas dRemde am uflebaTa dacvis uzrunvelyofa warmoadgens. genderu-
li Tanasworobis misaRwevad aucilebelia yvela formis diskriminaciis aRmofxvra da konk-
retuli zomebis miReba qalTa mdgomareobis gasaumjobeseblad. gansakuTrebiT mniSvnelova-
nia genderuli niSniT Cadenil danaSaulTa bunebis gamokvleva, msxverplTa dacvis qmediTi me-
qanizmebis Seqmna da marTlmsajulebis xelmisawvdomobis gazrda qalebisa da gogonebisTvis.

genderuli niSniT Cadenil danaSaulTa specifikis ganxilvisas, ojaxSi Zaladobis, ojaxuri 
danaSaulebisa da qalTa mimarT Zaladobis saqmeebze danaSaulis  Cadenis motivis dadgena dan-
aSaulis swori kvalifikaciisa da qmedebis simZimis Sesabamisi sasjelis gansazRvris aucileb-
el winapirobas warmoadgens. danaSaulis motivad genderuli niSnis gansazRvris mizniT, mniS-
vnelovania, Sefasdes, qmedebaSi ikveTeba Tu ara genderuli diskriminacia, qalis qcevis kon-
troli, mis mimarT mesakuTruli damokidebuleba an sxva saxis genderuli Zaladoba, romelic 
SeiZleba gamomdinareobdes qalis genderul rolze arsebuli stereotipuli SexedulebiTa 
da patriarqaluri damokidebulebiT.3

imisaTvis, rom moxdes saqmeSi genderuli motivis gamokveTa, sagamoZiebo organoebsa da sasa-
marTlos unda hqondeT naTeli xedva, Tu ra unda iyos miCneuli genderul motivad. 

Tavidanve unda aRvniSnoT, rom genderi aris socialuri sqesi, gansxvaveba qalsa da kacs Soris, 
romelic ganpirobebulia ara biologiuri, aramed socialuri mocemulobiT, ama Tu im sazoga-
doebaSi kacisa da qalis rolis TaviseburebebiT.4 

qalTa mimarT Zaladobisa da ojaxSi Zaladobis winaaRmdeg brZolisa da prevenciis Sesaxeb 
(stambolis konvencia) evropis sabWos konvenciis wevrma saxelmwifoebma aiRes valdebuleba, 
politikis mniSvnelovan nawilad aqcion da uzrunvelyon qalebisa da mamakacebis Tanasworu-
flebianoba. kerZod, ganisazRvra, „ar daiSvas da aRikveTos yovelgvari Zaladoba genderuli 
niSniT qalebsa da gogonebze“. garda amisa, evrokavSiris, evrosabWosa da euTos qveynebma Tav-
ianT sakanonmdeblo aqtebSi genderuli an/da sqesis niSani CarTes, rogorc diskriminaciisgan 
daculi niSani, xolo genderuli niSniT Cadenili danaSaulebi siZulvilis motiviT Cadenili 
danaSaulis erT-erT saxed aRiares. euTos wevrma saxelmwifoebma SeimuSaves siZulvilis da-
naSaulis gansazRvreba, romelic Semdgom aisaxa euTos ministrTa sabWos gadawyvetilebaSi 
(euTo, 2012/#9/09). 

siZulvilis safuZvelze Cadenili danaSauli aris iseTi danaSaulebrivi qmedeba, romlis mo-
tivsac crurwmena warmoadgens. siZulvilis safuZvelze Cadenili danaSauli ar warmoadgens 
raime konkretul damoukidebel samarTaldarRvevas, is aRwers am danaSaulis motivis arss.

siZulvilis safuZvelze Cadenili danaSauli iTvleba sisxlis samarTlis danaSaulad, Tuki 
is Cadenilia qalTa mimarT stereotipuli damokidebulebis gamo. Tumca, Sexeduleba, TiTqos 
amgvari danaSaulebis Cadenisas damnaSaves unda sZuldes msxverpli an is jgufi, romelsac msx-
verpli miekuTvneba, mcdaria. amgvar danaSaulTa gansazRvrisas, sityva „siZulvili“ ar unda 

3 საერთაშორისო სტანდარტების ასახვა ოჯახში ძალადობის საქმეებში. მ.კვაჭაძე, ნ.ჯუღელი, ელ. ღვინჯილია. თბილისი 2018წ. გვ.52.
⁴ Gender Stereotyping as a Human rights Violation, OHCHR Commissioned Report, October 2013, p.9.
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aRiqmebodes pirdapiri mniSvnelobiT. ufro metic, aman, SesaZloa, SecdomaSi Seiyvanos samar-
Taldamcavi struqturebi da aRniSnuli termini ganmarton imgvarad, damnaSaves aucileb-
lad unda sZuldes msxverpli an is jgufi, romelsac msxverpli miekuTvneba, raTa danaSauli 
siZulviliT motivirebulad miiCneodes. es ar aris swori ganmarteba. is faqtori, romelic 
Cveulebriv danaSaulebriv qmedebas siZulviliT motivirebul danaSaulad aqcevs, aris damna-
Savis mier msxverplis SerCeva winaswarganwyobisa da Seuwynareblobis gamo im jgufis mimarT, 
romelsac msxverpli miekuTvneba (es ar gamoricxavs „siZulvils“, rogorc Zlier negatiur 
emocias, magram aRniSnulis mtkiceba arsebiTad rTulia da, Sesabamisad, ver eqneba mkacrad sa-
marTlebrivi datvirTva).5

Tavis mxriv, ganmapirobebeli faqtori aris is, rom damnaSaves amoZravebs crurwmena, stereo-
tipi, is mikerZoebulobis gamo irCevs swored konkretul msxverpls. xSirad aseT danaSaulebs 
„mikerZoebuli motiviT Cadenil danaSaulebs“, „mtrobis motiviT Cadenil danaSauls“, „Seu-
wynareblobiT Cadenil danaSauls“ an „diskriminaciul danaSauls“ uwodeben. amiT xazs usva-
men, rom siZulvilis safuZvelze Cadenili danaSaulebi warmoadgens diskriminaciis ukidures 
formas (www.osce.org/odihr/36426). saerTaSoriso literaturaSi, siZulviliT motivirebuli 
danaSaulis nacvlad, agreTve gamoiyeneba cneba _ „diskriminaciuli danaSauli“, romelic 
aseve marTebuli terminia da xazs usvams im faqts, rom amgvari danaSaulebi diskriminaciis 
eqstremalur formas miekuTvneba. sxvadasxva qveynis kanonmdebloba amgvari danaSaulebis 
dasakvalificireblad sxvadasxva termins iyenebs. magaliTad, saqarTveloSi sisxlis samarT-
lis kanonmdebloba „Seuwynareblobis motivze“ miuTiTebs da, arsebiTad, danaSaulis mimarT 
damnaSavis subieqtur/emociur mimarTebas usvams xazs.6

mTavari kiTxva SeuwynareblobiT ganpirobebuli danaSaulis gansazRvrisas aris is, Tu ro-
gor xdeba „winaswarganwyobis“ definireba sisxlissamarTlebriv konteqstSi da, aseve, rome-
li „winaswarganwyobebi“ xdeba sisxlis samarTlis kanonmdeblobis yuradRebis sagani.7 xSirad 
„winaswarganwyoba“ ganmartebulia, rogorc „mcdar da jiut ganzogadebaze dafuZnebuli anti-
paTia. mas SeiZleba adamiani grZnobdes an gamoxatavdes da SesaZloa miemarTebodes adamianTa 
garkveul jgufs an calkeul wevrebs,  aRniSnuli jgufis wevrobis gamo.“

statistikis Tanaxmad, yvela zemoT CamoTvlili motiviT Cadenili danaSaulebis msxverplebi 
xSirad genderuli niSniT arian arCeulni _ maT umravlesobas qalebi warmoadgenen.

genderuli motiviT Cadenili danaSaulebis Seswavla cxadyofs, rom qalebi ufro metad arian 
Zaladobis msxverplni (gansakuTrebiT mkvlelobebis dros), vidre mamakacebi. qal msxverpl-
Ta umetesoba Zaladobas ganicdis ojaxis wevrebis an seqsualuri partniorebis mxridan. UNO-
DC-is (gaeros narkotikebisa da danaSaulTan brZolis organizaciis) mier Catarebul kvlevebSi 
miTiTebulia, rom ojaxSi Zaladobis da femicidis Sedegad daRupul qalTa ricxvi ufro me-
tia, vidre organizebuli danaSaulis dros daRupuli qalebis raodenoba.8

kvlevis mizania genderuli niSniT Cadenil danaSaulTa Taviseburebis Seswavla, am dana-
Saulebis gamoZiebis meTodebis gacnoba da saerTaSoriso doneze kargi praqtikis ganzogadeba.

ojaxSi Zaladobis, ojaxuri danaSaulebisa da qalTa mimarT Zaladobis saqmeebze danaSaulis 
Cadenis motivis dadgena danaSaulis swori kvalifikaciisa da qmedebis simZimis Sesabamisi 
sasjelis gansazRvris aucilebel winapirobas warmoadgens. danaSaulis motivad genderuli 
niSnis gansazRvris mizniT, mniSvnelovania, Sefasdes, qmedebaSi ikveTeba Tu ara genderuli 
diskriminacia, qalis qcevis kontroli, mis mimarT mesakuTruli damokidebuleba an sxva saxis 
genderuli Zaladoba, romelic SeiZleba gamomdinareobdes qalis genderul rolze arsebuli 
stereotipuli SexedulebiTa da patriarqaluri damokidebulebiT. 

imisaTvis, rom moxdes sisxlis samarTlis saqmeSi genderuli motivis gamokveTa, sagamoZiebo 
organoebs da sasamarTlos unda hqondes naTeli xedva, Tu ra unda iyos miCneuli genderul 
danaSaulad. genderuli motivis gamokveTa sirTules warmoadgens gamoZiebis mimdinareobisas. 

⁵ სექსუალური ორიენტაციისა და გენდერული იდენტობის საფუძველზე ჩადენილი დანაშაულების გამოძიებისა და პრევენციის 
შესახებ ოპერაციული სახელმძღვანელო დოკუმენტი.2017 წ. www.emc.org
⁶ სექსუალური ორიენტაციისა და გენდერული იდენტობის საფუძველზე ჩადენილი დანაშაულების გამოძიებისა და პრევენციის 
შესახებ ოპერაციული სახელმძღვანელო დოკუმენტი.2017 წ. www.emc.org
⁷ Mark Austin Walters „A General Theories of Hate crime? Strain, doing difference and self control“, Springer, 2010.
⁸ UNODC, “International classification of crime for statistical purposes: version 1.0” (March 2015).  www.unodc.org/documents/data-and-analysis/
statistics/crime/ICCS/ ICCS_final-2015-March12_FINAL.pdf.
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kvlevis meTodologia

SedarebiTi analizis, aRwerilobiTi da sistemuri meTodebis gamoyenebiT SesaZlebeli gaxda 
saerTaSoriso organizaciebis mier SemuSavebuli saerTaSoriso standartebisa da rekomenda-
ciebis Sejereba, genderuli niSniT  diskriminaciuli motiviT Cadenili danaSaulis gamoZiebis 
meTodebisa da sxvadasxva qveynis kanonmdeblobis analizi. naSromSi namsjelia sasamarTlo 
praqtikis monacemebze da Seswavlilia ucxo qveynebis saukeTeso praqtika. amasTan, uxvad aris 
gamoyenebuli qarTuli da ucxoenovani kvlevebi da aRniSnul TemasTan dakavSirebuli sxva-
dasxva qveynis kanonmdebloba.

dokumenti genderuli niSniT Cadenili danaSaulebis gamoZiebis standartebis ganxilvisas, 
arsebiTad, adamianis uflebaTa evropuli sasamarTlosa da erovnuli kanonmdeblobiT dad-
genil standartebs efuZneba.  dokumentSi gamoyenebulia sxvadasxva saerTaSoriso da erovnu-
li meqanizmis mier gacemuli rekomendaciebi, gaanalizebulia genderuli niSniT motivirebul 
danaSaulebTan brZolis kuTxiT sxvadasxva qveynis saukeTeso gamocdileba. 

kvlevaSi ar aris Seswavlili trefikingi, adreuli qorwinebis iZuleba da sxva.

kvlevas safuZvlad udevs gaeros, evropis sabWos, evrokavSiris dokumentebi qalTa mimarT 
Zaladobis sakiTxebze, aseve, evropis kavSiris wevri qveynebis kanonmdebloba. 

naSromi efuZneba ucxour da saqarTveloSi sxvadasxva avtoris mier ganxorcielebul kvlevebs.

1.1. genderuli motiviT Cadenili danaSaulebis arsi

miuxedavad saerTaSoriso Zalisxmevisa da mTeli rigi saerTaSoriso aqtebis miRebisa, rogorc 
universalur, ise regionul doneze, genderuli motiviT Cadenili danaSaulebi isev erT-erT 
gadauWrel problemad rCeba. 

aRniSnuli motiviT Cadenili danaSaulis gamovlenis da masTan brZolis sirTules isic war-
moadgens, rom genderuli motiviT Cadenili danaSaulebi siZulviliT Cadenili danaSaulebis 
erT-erT saxes warmoadgens. siZulviliT Cadenili danaSaulebi ki sakmaod rTuli gamosaZie-
belia. miT ufro, rom siZulvili warmoadgens motivs, romelic vlindeba kanoniT akrZalul 
konkretul qmedebebSi.

genderuli danaSauli aris danaSauli, romelic Cadenilia konkretuli sqesis winaaRmdeg. 
konkretuli sqesis mimarT kuTvnileba aris is lakmusi, romelic ganapirobebs danaSaulis 
Cadenas. genderuli danaSauli SeiZleba Seicavdes gaupatiurebas, ojaxSi Zaladobas, qalis 
genitaliebis dasaxiCrebas, iZulebiTi prostituciis da iZulebiTi orsulobis SemTxvevebs, 
iZulebiT qorwinebas, trefikings. xSiria genderuli danaSauli _ Cadenili SeiaraRebuli kon-
fliqtis, politikuri areulobis an arastabilurobis dros. 

zogjer „sqesi“ da „genderi“ gamoiyeneba, rogorc sinonimebi, miuxedavad imisa, rom es identu-
ri cnebebi ar aris. sqess ganmartaven, rogorc „biologiur an anatomiur gansxvavebas qaleb-
sa da mamakacebs Soris“, maSin roca genderi gulisxmobs „mamakacTa da qalTa Soris arsebul 
fsiqologiur, socialur da kulturul gansxvavebebs“. danaSauli, romlis drosac damnaSave 
msxverpls irCevs sqesis mixedviT an imitom, rom msxverplis qceva Seuracxyofs sazogadoebaSi 
miRebul warmodgenebs, aris siZulvilis safuZvelze Cadenili danaSauli, romelsac safuZ-
vlad udevs genderuli stereotipi.9

rogorc zemoTqmulidan Cans, genderuli niSniT Cadenil danaSaulTan brZola, danaSaulebis 
gamoZieba, damnaSavis pasuxisgebaSi micema, msxverplebTan muSaoba da maTi dacva sakmaod did 
problemas warmoadgens. yvela specifikuri niSnis gamovlena, Seswavla da analizi xels Seu-
wyobs samarTaldamcav organoebs, mosamarTleebs, prokurorebsa da advokatebs, efeqturad 
Seasrulon maTze dakisrebuli movaleobebi. maT Sesabamis momzadebas udidesi mniSvneloba 
eniWeba.

qalTa mimarT Zaladobisa da ojaxSi Zaladobis prevenciisa da aRkveTis Sesaxeb evropis sabWos 
konvenciis (SemdegSi stambolis konvenciis) miznebisTvis `genderuli~ gulisxmobs socialu-
rad dakavSirebul rolebs, qcevas, saqmianobas da maxasiaTeblebs, romlebsac mocemuli sazo-
gadoeba qalisa da mamakacisTvis Sesaferisad miiCnevs. `qalTa mimarT Zaladoba genderuli 

⁹ Prosecuting Hate Crimes. A Ppractical Guide. OSCE. (ODIHR). 2014.
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niSniT~ gulisxmobs qalis winaaRmdeg mimarTul Zaladobas imis gamo, rom is qalia an Zalado-
bas, romelic araTanazomierad uaryofiT zemoqmedebas axdens qalebze.10

stambolis konvenciis wevrma saxelmwifoebma aiRes valdebuleba, politikis mniSvnelovan 
nawilad aqcion da uzrunvelyon qalebisa da mamakacebis Tanasworuflebianoba. kerZod, gan-
isazRvra, „ar daiSvas da aRkveTili iyos yovelgvari Zaladoba genderuli niSniT qalebsa da 
gogonebze“. garda amisa, evrokavSiris, evrosabWosa da euTos qveynebma genderuli an/da sqesis 
niSani CarTes, rogorc daculi niSani TavianT sakanonmdeblo aqtebSi, romlebic mimarTulia  
siZulvilis motiviT Cadenili danaSaulis winaaRmdeg.

stambolis konvenciis Tanaxmad: a) `qalTa winaaRmdeg ganxorcielebuli Zaladoba~ gagebulia, 
rogorc adamianis uflebebis darRveva, qalTa winaaRmdeg mimarTuli diskriminaciis forma 
da gulisxmobs genderul safuZvelze Cadenili Zaladobis yvela im aqts, romelsac Sedegad 
moaqvs an, savaraudod, Sedegad SeiZleba moitanos qalebis mimarT miyenebuli fizikuri, sqeso-
brivi, fsiqologiuri an ekonomikuri ziani an tanjva. aseve gulisxmobs aseTi aqtebis Cadenis 
muqaras, Zaldatanebas an Tavisuflebis TviTnebur xelyofas, xdeba es sazogadoebaSi Tu pirad 
cxovrebaSi; b) `genderi~ niSnavs socialurad konstruirebul rolebs, qcevas, saqmianobas an 
maxasiaTeblebs, romlebsac mocemuli sazogadoeba miiCnevs qalis an kacis maxasiaTeblad; g) 
`qalebis winaaRmdeg genderul safuZvelze Cadenili Zaladoba” niSnavs qalis winaaRmdeg mi-
marTul Zaladobas imis gamo, rom is qalia, an imas, rac gavlenas axdens qalebze araTanazom-
ierad. danaSauli, romlis drosac damnaSave msxverpls irCevs sqesis mixedviT an imitom, rom 
msxverplis qceva Seuracxyofs sazogadoebaSi miRebul warmodgenebs, siZulvilis safuZvelze 
Cadenil danaSauls warmoadgens, romelsac qvakuTxedad udevs genderuli stereotipi.11

imis gasarkvevad, xom ar iyo danaSauli Cadenili genderuli diskriminaciis motiviT, unda 
dadgindes, moZaladis danaSaulebrivi12 qmedeba ganpirobebulia Tu ara genderuli stereo-
tipebis gavleniT.13 genderuli stereotipia qalisa da mamakacis msgavsi qcevis radikalurad 
gansxvavebuli Sefaseba da maTi msgavsi qcevis araTanazomierad gakicxva. genderuli stereo-
tipebi SeiZleba daiyos Semdeg kategoriebad:14 

sqesobrivi stereotipebi _ zogadi Sexeduleba qalisa da mamakacis fizikuri, maT Soris bi-
ologiuri, emociuri maxasiaTeblebisa da SemecnebiTi SesaZleblobebis Sesaxeb (magaliTad, 
qalebi xSirad ityuebian);

seqsualuri xasiaTis stereotipebi _ zogadi Sexeduleba qalisa da mamakacis seqsualur Ta-
viseburebebTan dakavSirebiT;

sqesis niSniT rolebis stereotipebi _ Sexeduleba mamakacisa da qalis rolebTan dakavSire-
biT (magaliTad, qalebma unda izrunon bavSvebze, xolo mamakacebi arian ojaxis meTaurebi).15

ra igulisxmeba genderis niSniT Cadenil danaSaulSi?

genderis niSniT Cadenili danaSauli aris qalis mimarT Cadenili danaSaulebrivi qmedeba:

•	 mkvleloba;

•	 gaupatiureba;

•	 qalze Zaladoba;

•	 ojaxSi Zaladoba da a.S. aRniSnuli kavSirSia qalis mimarT genderul ZaladobasTan, 
diskriminaciasTan, rac gamoixateba qalze uflebebis qonis surviliT, qalTan Sedare-
biT upiratesi mdgomareobiT, qalis mimarT mesakuTruli damokidebulebiT, misi qcevis 
kontroliT an genderTan dakavSirebuli sxva mizeziT. aseve, qalis TviTmkvlelobamde 
miyvana zemoaRniSnuli mizezebiT.

10 იხ. https://matsne.gov.ge/ka/document/view/3789678.
11 Hate Crime Laws - A Practical Guide. A practical tool in setting effective legislation to counter hate crime.ODIHR. 2009.
12 სექსუალური ორიენტაციისა და გენდერული იდენტობის საფუძველზე ჩადენილი დანაშაულების გამოძიებისა და პრევენციის 
შესახებ ოპერაციული სახელმძღვანელო დოკუმენტი, 2017წ. გვ.53. www.emc.org.ge.
13 პრაქტიკული სახელმძღვანელო მოსამართლეებისა და პროკურორებისთვის მართლმსაჯულებისადმი ქალთა ხელმისაწვდომობის 
საგარანტიოდ, ევროკავშირისა და ევროპის საბჭოს ერთობლივი პროექტი - მართლმსაჯულებისადმი ქალთა ხელმისაწვდომობის 
გაუმჯობესება აღმოსავლეთ პარტნიორობის ხუთ ქვეყანაში, 2015-2016, გვ.41.
14 Training manual for judges and Prosecutors on Ensuring Women’s Access to Justice, partnership for Good Governance, September, 2017, p.23.
15 მ.კვაჭაძე, ნ.ჟუღელი, ელ. ღვინჯილია. ციტ. ნაშრ. გვ.10.
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qalebze Zaladobisa da ojaxSi Zaladobis winaaRmdeg evropis sabWos konvenciis (stambolis 
konvencia) mixedviT, sisxlis samarTlebrivi devnis an sxva samarTlebrivi sanqciis amoqmedebis 
safuZveli SeiZleba gaxdes iseTi qmedebebi, rogoricaa: 

•	 ojaxSi Zaladoba (fizikuri, sqesobrivi, fsiqologiuri Tu ekonomikuri Zaladoba); 

•	 devna (akviatebuli devna/gadakideba); seqsualuri Zaladoba, gaupatiurebis CaTvliT; 
sqesobrivi Seviwroeba; 

•	 iZulebiTi qorwineba; 

•	 qalis genitaliebis dasaxiCreba; 

•	 iZulebiTi aborti da iZulebiTi sterilizacia.

amdenad, qalTa mimarT Zaladobis yvela faqtze unda dadgindes danaSaulis motivi _ xom ar iyo 
qalis gaaqtiurebuli rolisa an tradiciebis sawinaaRmdego qcevisadmi moZaladis agresiuli 
damokidebuleba. xsenebuli motivis gamokveTis mizniT yuradReba unda gamaxvildes damnaSav-
is mier gamoTqmul Seuracxmyofel gamonaTqvamebze, romlebic dazaralebulis reputacias 
eWvqveS ayenebs, augad ixseniebs mis sqess, yuradRebas amaxvilebs mis funqciebsa da tradiciul 
rolze sazogadoebasa da ojaxSi da a.S.16

statistikuri monacemebi17 cxadyofs, rom ojaxSi Zaladobis msxverplebi ZiriTadad qalebi 
arian da Zaladobis ganxorcieleba kavSirSia maT sqesTan. aqedan gamomdinare, `stambolis kon-
vencia~ wevri saxelmwifoebisgan iTxovs qalTa mimarT diskriminaciis akrZalvas, maT Soris _ 
sanqciebis gamoyenebiT. gaeros qalTa winaaRmdeg diskriminaciis komitetma (CEDAW) saqmeze `X 
da Y saqarTvelos winaaRmdeg~ daadgina `qalTa winaaRmdeg diskriminaciis yvela formis aR-
mofxvris Sesaxeb~ konvenciis darRveva da miuTiTa, rom mocemul SemTxvevaSi Zaladobis msx-
verpli qalis mimarT saxelmwifom ver Seasrula dakisrebuli valdebuleba, gaetarebina Ses-
abamisi sakanonmdeblo da sxva saxis RonisZiebebi, maT Soris, sanqciebi, romlebic akrZalavda 
qalTa winaaRmdeg Zaladobas, rogorc qalTa winaaRmdeg diskriminaciis erT-erT formas.18 

2. qalTa mimarT Zaladobis winaaRmdeg brZolis saerTaSoriso aqtebi 

qalis mimarT Zaladoba _ iqneba es fizikuri Tu fsiqologiuri Zaladoba, seqsualuri Sevi-
wroeba, qorwinebis iZuleba, genitaliebis mutilacia _ ar warmoadgens SemTxveviT faqts, 
ubedur SemTxvevas an izolirebul Zaladobas. qalebis mimarT Zaladoba kulturis nawilia, 
romelic Semwynarebluria qalTa diskriminaciisadmi. qalTa mimarT Zaladobis diskriminaciis 
formad da adamianis uflebaTa darRvevad aRiareba ukavSirdeba qalTa uflebebis globalur 
moZraobas, romelmac saerTaSoriso doneze saxeli gaiTqva 1990-iani wlebidan. qalTa mimarT 
diskriminaciis yvela formis aRmofxvris Sesaxeb komiteti (CEDAW) iyo saerTaSoriso doneze 
pirveli organo, romelmac qalTa mimarT Zaladoba diskriminaciis formad aRiara. 1993 wels ki, 
gaeros generalurma asambleam miiRo deklaracia qalTa mimarT Zaladobis aRmofxvris Sesaxeb 
(DEVAW), romelic ganmartavs Zaladobis formebs da konteqsts, romelSic ZiriTadad is xde-
ba.19 pirveli regionuli konvencia qalTa mimarT ZaladobasTan dakavSirebiT aris inter-amer-
ikuli konvencia qalTa mimarT Zaladobis Tavidan acilebis, dasjisa da aRkveTis Sesaxeb (Be-
lem Do Para konvencia, 1994), romlis preambulaSi qalTa mimarT Zaladoba adamianis uflebaTa 
darRvevad aris miCneuli. meore regionul xelSekrulebas warmoadgens adamianisa da xalxTa 
uflebebis afrikuli qartiis oqmi afrikaSi qalis uflebebis Sesaxeb (miRebulia 2003 wels). 
aRniSnuli oqmi qalis mimarT Zaladobis aRmofxvras cxovrebis yvela aspeqtSi qalTa ufle-
brivi mdgomareobis gaumjobesebis winapirobad ganixilavs. evropis sabWos konvencia qalebze 
Zaladobisa da ojaxSi Zaladobis winaaRmdeg brZolis da prevenciis Sesaxeb (stambolis konven-
cia) aris mesame regionuli xelSekruleba, romelic mis winamorbed instrumentebs efuZneba da 
qalTa Zaladobis winaaRmdeg brZolis saerTaSoriso samarTlis CarCo axal etapze gadahyavs. 
igi savaldebulo Zalis dokumentia, romelic qalTa mimarT Zaladobis definicias iZleva da 

16 პრაქტიკული სახელმძღვანელო მოსამართლეებისა და პროკურორებისთვის მართლმსაჯულებისადმი ქალთა ხელმისაწვდომობის 
საგარანტიოდ, ევროკავშირისა და ევროპის საბჭოს ერთობლივი პროექტი - მართლმსაჯულებისადმი ქალთა ხელმისაწვდომობის 
გაუმჯობესება აღმოსავლეთ პარტნიორობის ხუთ ქვეყანაში, 2015-2016 წელი, გვ. 42.
17 Training Manual General Part_Women’s Access to Justice. 2017. OGP. P.9.
18 იხ. http://www.supremecourt.ge/files/upload-file/pdf/saertashoriso-kvlevebii7. pdf გვ. 32.
19 Council of Europe, Council of Europe Convention on Preventing and Combating Violence Against Women and Domestic Violence - Istanbul 
Convention - A global tool to prevent and combat violence against women and girls - SAFE FROM FEAR, SAFE FROM VIOLENCE, გვ. 1.
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gansazRvravs mas, rogorc adamianis uflebaTa darRvevas da diskriminaciis formas.20 

qalTa mimarT diskriminaciis yvela formis aRmofxvris Sesaxeb konvencia da sami regionu-
li xelSekruleba erTad warmoadgens globalur saerTaSoriso samarTlis CarCos, romelic 
mimarTulia qalTa mimarT Zaladobis winaaRmdeg strategiuli da efeqturi brZolisken.

2.1. adamianis uflebaTa dacvis universaluri sistema _ gaeros konvencia qalTa mimarT 
diskriminaciis yvela formis aRmofxvris Sesaxeb (CEDAW)

konvencia qalTa mimarT diskriminaciis yvela formis aRmofxvris Sesaxeb erT-erTi yvelaze 
mZlavri dokumentia qalTa Tanasworobis misaRwevad. konvenciis arsi gaerTianebuli erebis 
organizaciis miznebs efuZneba, rac gulisxmobs adamianis fundamenturi uflebebisa da qali-
sa da mamakacis Tanasworobis mimarT rwmenis ganmtkicebas.21 

CEDAW qalTa mimarT diskriminacias Semdegnairad ganmartavs: „am konvenciis miznebisTvis 
cneba `diskriminacia qalTa mimarT~ niSnavs nebismier gansxvavebas, gamonaklisobas an Sez-
Rudvas sqesis niSniT, romelic laxavs an ararad aqcevs politikur, ekonomikur, socialur, 
kulturul, moqalaqeobriv an sxva raime sferoSi kacTa da qalTa Tanasworuflebianobis sa-
fuZvelze qalTa mier, maTi ojaxuri mdgomareobis miuxedavad, adamianis uflebebisa da ZiriT-
adi Tavisuflebebis aRiarebas, sargeblobasa da ganxorcielebas.22 adamianis uflebaTa saer-
TaSoriso samarTali didi xnis manZilze dumda genderulad motivirebuli Zaladobis sakiTx-
Tan dakavSirebiT da mas adamianis uflebaTa samarTlis darRvevad ar ganixilavda. amiT aris 
ganpirobebuli is faqti, rom konvencia (CEDAW) ar Seicavs debulebas genderuli Zaladobis 
Sesaxeb. aRniSnuli midgoma mogvianebiT Seicvala, rac aisaxa 1992 wels CEDAW komitetis mier 
gamocemul zogad rekomendaciaSi No.19. rekomendaciis ganmartebaSi CEDAW komitetma aRniS-
na, rom konvenciis pirveli muxli, romelic gansazRvravs qalTa mimarT diskriminacias, moi-
cavs genderuli niSniT Zaladobas. komitetis ganmartebiT, genderuli niSniT Zaladoba aris 
diskriminaciis forma, romelic seriozulad aferxebs qalis SesaZleblobas, isargeblos 
uflebebiTa da TavisuflebebiT kacTan Tanasworobis safuZvelze. qalTa mimarT diskrimi-
naciis yvela formis aRmofxvris komiteti miuTiTebs mWidro kavSirze qalTa diskriminacias, 
genderul Zaladobasa da adamianis uflebaTa da fundamentur TavisuflebaTa darRvevas 
Soris. Sesabamisad, genderuli niSniT Zaladoba warmoadgens qalTa uflebebis pirdapir dar-
Rvevas da xels uSlis maT, srulad isargeblon mTeli rigi samoqalaqo, politikuri, ekonomi-
kuri, socialuri da kulturuli uflebebiT.23

qalTa mimarT diskriminaciis yvela formis aRmofxvris Sesaxeb konvenciis (CEDAW) me-2 mux-
li mxare saxelmwifoebisgan moiTxovs, „yvela Sesatyvisi saSualebiT dauyovnebliv ganaxor-
cielon qalis diskriminaciis aRmofxvris politika“. aRniSnuli gulisxmobs ara mxolod sax-
elmwifoebis negatiur valdebulebas _ Tavi Seikavon qalTa mimarT yovelgvari diskriminaci-
uli moqmedebis an praqtikisgan da saxelmwifo organoebisa da dawesebulebebis moqmedeba am 
valdebulebis Sesabamisad gansazRvron, aramed, aseve, maT pozitiur valdebulebas _ „miiRon 
yvela saWiro zoma im moqmedi kanonebis, dadgenilebebis, Cveulebebisa da praqtikis Sesacvle-
lad an gasauqmeblad, romlebic qalis diskriminacias awesebs“. saerTaSoriso doneze, gaer-
os farglebSi qalTa mimarT Zaladobis aRmofxvrisken mimarTul SeTanxmebebs/dokumentebs 
Soris mniSvnelovania aseve qalTa mimarT Zaladobis aRmofxvris Sesaxeb deklaracia. igi qa-
lTa mimarT Zaladobas ganmartavs, rogorc genderze dafuZnebul nebismier Zaladobriv qme-
debas, romlis Sedegic aris an iqneba qalisTvis miyenebuli fizikuri, sqesobrivi an fsiqolo-
giuri ziani an tanjva, maT Soris, msgavsi qmedebebis muqara, iZuleba an Tavisuflebis ukanono 
SezRudva, rogorc sajaro, ise kerZo sferoSi.24

aseve, mniSvnelovania, aRiniSnos qalTa mimarT Zaladobis sakiTxebze gaeros specialuri momx-
seneblis angariSi. qalTa mimarT Zaladobis meore specialurma momxsenebelma 2006 wlis anga-
riSSi xazi gausva, rom saxelmwifos pozitiuri valdebulebis standarti ZiriTadad fokus-
irebas axdenda qalis mimarT Zaladobaze, rogorc gancalkevebul qmedebaze da mxedvelobaSi 

20 საქართველომ სტამბოლის კონვენციას ხელი 2014 წელს მოაწერა, თუმცა, მისი რატიფიცირება ჯერ არ მომხდარა.
21 http://www.nplg.gov.ge/gsdl/cgi-bin/library.exe?e=d-01000-00---off-0samartal--00-1----0-10-0---0---0direct-10---4-------0-1l--11-ka-50---20-
about---00-3-1-00-0-0-11-1-0utfZz-8- 00&a=d&c=samartal&cl=CL2.14&d=HASHc7e793ed0e3479630a3d0a
22 ქალის მიმართ ყველა ფორმის დისკრიმინაციის აღმოფხვრის შესახებ კონვენცია, 1979 წლის 18 დეკემბერი, მუხლი 1.
23 დისკრიმინაციის აკრძალვა საერთაშორისო სამართალში, სახელმძღვანელო პრაქტიკოსებისთვის. Intrights Publ. 2011 წ, გვ. 228.
24 გაეროს გენერალური ასამბლეა, რეზოლუცია A/RES/48/104, 1993 წლის 20 დეკემბერი.
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ar iRebda kavSirs Zaladobasa da sxva uflebebis darRvevas Soris, Tanasworobisa da diskrim-
inaciis akrZalvis zogad principebs.25 gaeros generalurma asambleam miuwoda wevr qveynebs, 
mieRoT saTanado zomebi (maT Soris _ prevenciuli), SeemuSavebinaT Sesabamisi kanonmdebloba 
da ganexorcielebinaT maTi implementacia gogonebisa da qalebis genderuli niSniT mkvlel-
obebTan dakavSirebiT, amasTan, periodulad gadaexedaT aRniSnuli RonisZiebebisTvis maTi 
gaumjobesebis mizniT.26 gaeros adamianis uflebaTa komisiam aseve naTlad aRiara kavSiri gen-
deruli niSniT Zaladobasa da diskriminacias Soris rezolucia 2003/45-iT, romlis Tanaxma-
dac, qalis mimarT nebismieri formis Zaladobas adgili aqvs qalis de jure da de facto diskrimi-
naciis konteqstSi, rasac amZafrebs dabrkolebebi saxelmwifos mxridan samarTlebrivi dacvis 
saSualebebis miRebis kuTxiT.27

globalur doneze SemuSavebulia mTeli rigi rekomendaciebi, romlebic exeba qalTa mimarT 
Zaladobis winaaRmdeg brZolaSi sisxlis samarTlis marTlmsajulebis rolis gansazRvras, 
kerZod: adamianis uflebaTa umaRlesi komisariatis mier SemuSavebuli saxelmZRvanelo 
`policiis mier qalTa mimarT Zaladobis aRmofxvris reagirebis efeqturi zomebis Sesaxeb“;28 
cnobari `qalTa mimarT Zaladobis Tavidan acilebis da sisxlis samarTlis marTlmsajulebis 
zomebis gaZlierebis Sesaxeb“29 da sxva.   

2.2. adamianis uflebaTa dacvis regionuli sistema _ evropuli standartebi 

genderuli Tanasworoba 1990 wlebidan evropis sabWos dRis wesrigSi mowinave adgils ikavebs. 
1993 wels evropis sabWos mesame ministerialis konferencia sazogadoebaSi qalTa mimarTa 
Zaladobis aRmofxvris strategiebs daeTmo, romlis Sedegadac qalTa mimarT Zaladobis aR-
mofxvris samoqmedo gegma SemuSavda.30 erT-erTi umniSvnelovanesi dokumentis miReba qalTa 
mimarT Zaladobis winaaRmdeg brZolis kuTxiT moxda 2002 wels, rodesac evropis sabWos min-
istrTa komitetma gamosca rekomendacia Rec(2002)5. aRniSnuli rekomendacia warmoadgens pir-
vel saerTaSoriso instruments, romelmac gansazRvra qalTa mimarT Zaladobis globaluri 
strategia, moicva genderuli Zaladobis yvela forma da SeimuSava monitoringis ganxor-
cielebis CarCo.31 mniSvnelovani iyo saxelmwifo meTaurebis mesame samiti, romelic 2005 wels 
varSavaSi gaimarTa. aRniSnul samitze saxelmwifos warmomadgenlebma miiRes gadawyvetileba, 
ganexorcielebinaT farTomasStabiani kampania qalTa mimarT Zaladobis aRmofxvris mimar-
TulebiT.32 kampaniis ganxorcielebaze pasuxismgebelma samuSao jgufma (Task Force to Combat Vi-
olence against Women) Tavis saboloo angariSSi, romelic daeTmo kampaniis Sedegebis analizs da 
Sesabamis rekomendaciebs, erT-erT rekomendaciad gansazRvra specialuri komitetis _ Ad Hoc 
Committee on Preventing and Combating Violence against Women and Domestic Violence _ Seqmna. komitetis 
erT-erTi mTavari mizani, rekomendaciebis Sesabamisad, iyo evropis sabWos wevri saxelmwifoe-
bisTvis Sesasruleblad savaldebulo xasiaTis xelSekrulebis momzadeba. swored aRniSnuli 
Caeyara safuZvlad stambolis konvencias.33

evropis sabWos konvencia qalTa mimarT Zaladobisa da ojaxSi Zaladobis winaaRmdeg brZolis 
Sesaxeb (stambolis konvencia) qalTa mimarT Zaladobis aRmofxvris sferoSi umniSvnelovanes 
dokuments warmoadgens. konvencia qalTa mimarT Zaladobas aRiarebs adamianis uflebebis 
darRvevad da diskriminaciis formad. es imas niSnavs, rom saxelmwifoebs pasuxismgebloba 
daekisrebaT, Tu isini amgvar Zaladobaze adekvatur reagirebas ar moaxdenen.34

aRniSnuli konvencia xelmowerebisTvis 2011 wlis 11 maiss gaixsna, ZalaSi ki 2014 wlis 1-l ag-

25 ქალთა მიმართ ძალადობის საკითხებზე მეორე სპეციალური მომხსენებელი, 2006 წლის ანგარიში, E/CN.4/2006/61, პარაგრაფი 19. 
26 გაეროს გენერალური ასამბლეა, რეზოლუცია A/RES/68/191, 2013 წლის 18 დეკემბერი, პარაგრაფი 3.
27 გაეროს ადამიანის უფლებათა კომისია, რეზოლუცია 2003/45.
28 www.unodc.org/documents/justice-and-prisonreform/Handbook_on_Effective_police_responses_to_violence_against_women_English.pdf.
29 www.unodc.org/documents/justice-and-prisonreform/Strengthening_Crime_Prevention_and_Criminal_Justice_Responses_to_Violence_ 
against_Women.pdf
30 მინისტრთა მესამე კონფერენციის ანგარიში https://rm.coe.int/CoERMPublicCommonSearchServices/
31 რეკომენდაციის ოფიციალური ტექსტი ინგლისურ ენაზე შეგიძლიათ იხილოთ ევროპის საბჭოს ვებგვერდზე: https://wcd.coe.int/
ViewDoc.jsp?id=280915.
32 ევროპის საბჭოს წევრი სახელმწიფოების მეთაურების მესამე სამიტზე მიღებული სამოქმედო გეგმა  https://wcd.coe.int/ViewDoc.jsp
?p=&Ref=ActionPlan2005&Language=lanEnglish&Ver=original&direct=true.
33 სამუშაო ჯგუფის მიერ მომზადებული საბოლოო ანგარიში ქალთა მიმართ ძალადობის და ოჯახში ძალადობის აღმოფხვრის 
საკითხებთან დაკავშირებით. http://www.coe.int/t/dg2/equality/domesticviolencecampaign/Source/final_Activity_report.pdf
34 ევროპის საბჭოს კონვენცია ქალებზე ძალადობისა და ოჯახში ძალადობის წინააღმდეგ, სტამბული, 2011 წ. მუხლი 3.
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vistos Sevida. saqarTvelo stambolis konvenciis xelmomweri 2014 wels gaxda. misi ratifik-
aciisTvis saWiro procedurebi mimdinareobis procesSia.

konvencia adgens, rom sisxlis samarTlebrivi devnis an sxva samarTlebrivi sanqciis amoqme-
debis safuZveli unda gaxdes iseTi qmedebebi, rogoricaa:

•	 ojaxSi Zaladoba (fizikuri, sqesobrivi, fsiqologiuri Tu ekonomikuri Zaladoba); 

•	 devna (akviatebuli devna/gadakideba); seqsualuri Zaladoba, gaupatiurebis CaTvliT; 
sqesobrivi Seviwroeba; 

•	 iZulebiTi qorwineba; 

•	 qalis genitaliebis dasaxiCreba; 

•	 iZulebiTi aborti da iZulebiTi sterilizacia. 

xelSekrulebis wevri saxelmwifoebis valdebulebaa zemoT CamoTvlili danaSaulebis saku-
Tar samarTlebriv sistemebSi asaxva. konvencia mkafiod acxadebs, rom qalTa mimarT Zaladoba 
da ojaxSi Zaladoba ar aris piradi saqme. piriqiT, igi xazs usvams, rom ojaxis SigniT momxdar 
danaSauls bevrad ufro Zlieri travmis gamowveva SeuZlia. Sesabamisad, amgvari danaSaulis 
Camdens ufro mkacri sasjeli unda miesajos, rodesac msxverpli misi meuRle, partniori an 
ojaxis wevria.

aRsaniSnavia, rom evrokavSirmac progresi ganicada qalTa mimarT Zaladobis winaaRmdeg in-
strumentebis SemuSavebaSi da miiRo rigi normebi (rogoricaa evropuli direqtiva danaSaulis 
msxverplTa Sesaxeb35 da direqtiva evropuli dacvis wesrigis Sesaxeb36), romlebic gansakuTre-
bul aqcents akeTebs genderuli Zaladobis msxverpli qalebis saWiroebebze. zemoaRniSnuli 
dokumentebi mouwodebs wevr saxelmwifoebs, SeimuSaon Sesabamisi samarTlebrivi normebi da 
Sida politika, raTa aRmoifxvras qalTa mimarT Zaladoba, romelic miCneulia diskriminaciis 
formad.37

saxelmwifos pasuxismgebloba efuZneba qmedebebsa da umoqmedobebs saxelmwifos warmo-
madgenlebis an iseTi subieqtebis mier, romlebic saxelmwifos saxeliT moqmedeben.38 Tumca, 
SesaZlebelia, saxelmwifos pasuxismgebloba daekisros maSinac, roca is ver axdens arasaxel-
mwifoebrivi warmonaqmnebis arakanonieri qmedebebisa Tu umoqmedobis prevencias an/da maTze 
saTanado reagirebas.39

qalTa mimarT Zaladobis aRmofxvris kuTxiT gansakuTrebiT mniSvnelovania monacemTa ba-
zis warmoeba, romelic genderulad motivirebuli danaSaulebis aRricxvas ganaxorcielebs. 
statistikuri informaciis arseboba xels uwyobs im niSan-Tvisebebis gamovlenas, romlebic 
danaSaulTan mimarTebiT konkretuli sociumisa da qveynisTvis aris damaxasiaTebeli, rac da-
naSaulTan brZolis efeqturi strategiis dagegmvis winapirobas warmoadgens. saxelmwifos mx-
ridan qalze Zaladobis Tavidan acilebis valdebulebis jerovnad Sesruleba individualuri 
SemTxvevebis dros izomeba imis mixedviT, Tu ramdenad droulad da efeqturad SeZlo saxelm-
wifom, mis xelT arsebuli meqanizmebis gamoyenebiT reagireba moexdina Zaladobis SemTxvevaze. 
adamianis uflebaTa evropulma sasamarTlom saqmeSi `opuzi TurqeTis winaaRmdeg~ imsjela 
qalis mimarT Zaladobis Tavidan acilebis valdebulebisa da jerovani Zalisxmevis standar-
tis farglebis Sesaxeb. sasamarTlos ganmartebiT, Tanamedrove sazogadoebaSi policiis val-
debulebebis ganxorcielebis, adamianis qcevis ganuWvretelobisa da im operatiuli arCevanis 
gaTvaliswinebiT, romelic unda gakeTdes prioritetebisa da resursebis mixedviT, pozitiuri 
valdebulebis masStabi ar unda iyos imgvarad ganmartebuli, rom xelisuflebas SeuZlebeli an 
araproporciuli tvirTi daekisros.40 sasamarTlos ganmartebiT, imisaTvis, rom saxelmwifos 
mxridan pozitiuri valdebulebis darRveva dadgindes, unda damtkicdes, rom xelisuflebam 
icoda, an unda scodnoda, piris sicocxlisadmi mesame piris qmedebiT gamowveuli realuri da 

35 ევროკავშირის დირექტივა დანაშაულის მსხვერპლთა შესახებ 2012/29/EU, 2012 წლის 25 ოქტომბერი.
36 ევროკავშირის დირექტივა ევროპული დაცვის წესრიგის შესახებ, 2011/99/EU, 2011 წლის 13 დეკემბერი.
37 იხ. სქოლიო 26, პარაგრაფი 17.
38 იხილეთ მარია დე პენა ფერნანდესი ბრაზილიის წინააღმდეგ, 2001 წ. 59. საერთაშორისო სამართლის კომისიის ყოველწლიური 
გამოცემა, 2001 წ, ნაწილი II, პარაგრაფი 77.
39 ამოს ჰერში, საერთაშორისო საჯარო სამართლის საფუძვლები, ნიუ იორკი, 1918 წ. გვ. 162.
40 ოპუზი თურქეთის წინააღმდეგ, პარაგრაფი 129: „საკუთარი უფლებამოსილების ფარგლებში, რომელიც მათ გონივრულობის 
ფარგლებში მოეთხოვებოდათ საფრთხის თავიდან ასარიდებლად”.
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dauyovnebeli safrTxis arsebobis Sesaxeb mocemul dros da, amis miuxedavad, man ar miiRo Se-
sabamisi zomebi.41 

sasamarTlos ganmartebiT, momCivnis mxridan sakmarisia imis Cveneba, rom xelisuflebam ar gaa-
keTa yvelaferi, rac mas gonivrulobis farglebSi moeTxoveboda, raTa Tavidan aecilebina re-
aluri da dauyovnebeli safrTxe sicocxlis winaaRmdeg, romelic man icoda an unda scodno-
da. sasamarTlom aseve ganmarta, rom gonivrulobis farglebi da `jerovani Zalisxmevis stan-
darti” yoveli konkretuli saqmis garemoebebis Sesabamisad unda Sefasdes. miuxedavad amisa, 
sasamarTlom aRniSna, rom arsebobs garkveuli faqtorebi, romlebic gaTvaliswinebuli unda 
iyos samarTaldamcavi organoebis mxridan Zaladobis Sesaxeb informaciis miRebis Semdeg. 
aRniSnul faqtorebze reagirebis xasiaTi erTgvar saSualebas iZleva, dadgindes, Tu ramde-
nad SeZlo saxelmwifom, gaekeTebina `yvelaferi, rac mas gonivrulobis farglebSi moeTxove-
boda”. prevenciuli operatiuli zomebis gansazRvrisas yuradReba unda gamaxvildes Semdeg 
faqtorebze: 

•	 danaSaulis seriozulobis xarisxi; 

•	 msxverplis dazianeba atarebs fizikur Tu fsiqologiur xasiaTs; 

•	 gamoiyena Tu ara braldebulma iaraRi; 

•	 Tavdasxmis Semdeg ganaxorciela Tu ara braldebulma muqara; 

•	 dagegma Tu ara braldebulma Tavdasxma; 

•	 ojaxSi mcxovreb bavSvebze gavlena (maT Soris fsiqologiuri); damnaSavis mier xelax-
ali danaSaulis Cadenis albaToba; 

•	 msxverplis an nebismieri sxva piris mimarT arsebuli janmrTelobisa da usafrTxoebis 
gangrZobadi safrTxe; 

•	 dazaralebulis axlandeli urTierToba braldebulTan; devnis ganxorcielebis SemTx-
vevaSi urTierTobaze savaraudo gavlena; 

•	 urTierTobis istoria, gansakuTrebiT, arsebobda Tu ara Zaladobis SemTxvevebi war-
sulSi; 

•	 braldebulis kriminaluri warsuli, gansakuTrebiT, wina Zaladobrivi danaSaulis ar-
seboba.42

3. saxelmwifos pozitiuri valdebulebebi qalTa mimarT Zaladobis winaaRmdeg 
brZolis saqmeSi

qalTa mimarT Zaladobis saqmeebis gamoZiebisa da moZaladisTvis sasjelis Sefardebisas prob-
lemaa is, rom samarTaldamcavi organoebis warmomadgenlebi xSirad Tavad arian stereotipebis 
gavlenis qveS. gamoZiebis etapze isini xSirad umniSvnelod miiCneven qalis mimarT Zaladobis 
SemTxvevebs, Tuki Zaladobas ar axlavs Zlieri fizikuri dazianeba. genderulad specifiku-
ri TvalTaxedvis, qalTa mimarT ZaladobisTvis damaxasiaTebeli niSan-Tvisebebis, gamomwvevi 
mizezebis Sesaxeb specialuri codnisa da genderuli mgrZnobelobis gareSe, gamoZiebis miRma 
rCeba Zaladobis mravali forma, romlis atanac qalebs wlebis, xSirad ki, mTeli sicocxlis 
ganmavlobaSi uwevT.

xSiria SemTxvevebi, rodesac prokurorebi da mosamarTleebi ufro metad eyrdnobian dazara-
lebulisa da mowmis Cvenebebs da nakleb yuradRebas aqceven mtkicebulebebis mopovebas da 
maT Semdgom gamoyenebas. aqve unda aRiniSnos, rom ojaxur davebSi xSiria msxverplisa da mow-
meebis mxridan Zaladobis faqtebis damalva da moZaladisTvis xelis dafareba. ojaxuri davis 
specifikurobidan gamomdinare, gansakuTrebul sirTules warmoadgens axloblis, naTesavisa 
Tu nacnobis winaaRmdeg Cvenebis micema, misTvis mZime sasjelis mikuTvnebis SiSiT. aRniSnul 
garemoebebSi, rogorc gamomZieblebs winasagamoZiebo etapze, aseve prokurorebsa da mosa-
marTleebs gansakuTrebiT moeTxovebaT faqtebis zedmiwevniT gamokvleva da gadawyvetileb-
is miReba obieqtur msjelobaze dayrdnobiT, raTa ar dasjerdnen mxolod mowmeTa Cvenebebs, 
romlebsac xSirad fsiqologiuri stresis, SiSisa Tu sxva garemoebebis gamo uwevT ukan dax-
eva.43 gaeros specialurma momxsenebelma Tavis angariSSi xazi gausva sasamarTlo procesebis 

41 იქვე, პარაგრაფი 129.
42 იქვე, პარაგრაფი 138.
43 გაეროს სპეციალური მომხსენებელი ქალთა წინააღმდეგ ძალადობის საკითხებზე, ანგარიში „სახელმწიფოს ვალდებულება ქალთა 
მიმართ ძალადობის აღმოფხვრასთან დაკავშირებით”, A/HRC/23/49, პარაგრაფი 53-55.
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dros qalTa mimarT Zaladobis saqmeebze damkvidrebul tendencias, rodesac mosamarTleTa 
stereotipuli damokidebulebis gamo saqmeze obieqturi da samarTliani gadawyvetileba ar 
dgeba. xSiria SemTxvevebi, rodesac mosamarTleebi gansakuTrebuli mgrZnobelobiT arian gan-
wyobilni moZalade qmrebis mimarT, radgan maTi azriT qmari aris `ojaxis ufrosi~, `gvaris 
gamgrZelebeli~, `ojaxis marCenali~.44

qalTa mimarT Zaladobis sakiTxze specialurma momxsenebelma aRniSna, rom zianis adekvaturi 
anazRaurebiT uzrunvelyofis saSualeba gulisxmobs qalebisTvis rogorc sisxlis, ise samo-
qalaqo samarTlebrivi saSualebebis xelmisawvdomobas, agreTve, efeqtian dacvas, mxardaWera-
sa da Zaladobas gadarCenili pirebis reabilitacias. gaeros generalurma asambleam araerTx-
el mouwoda wevr qveynebs, mieRoT zomebi ufro sistematuri, yovlismomcveli, multiseqto-
ruli da mdgradi midgomebis dasanergad, aseve, SeemuSavebinaT erovnuli samoqmedo gegmebi 
adamianis fundamenturi uflebebisa da Tavisuflebebis dacvis uzrunvelsayofad.45 

gaeros generaluri asambleis 60/147 rezoluciis Tanaxmad, adamianis uflebaTa saerTaSor-
iso samarTlis darRvevis msxverpls unda hqondes Tanabari xelmisawvdomoba efeqtian sasa-
marTlo saSualebebze. sxva saSualebebi moicavs administraciuli da sxva tipis organoebis, 
meqanizmebisa da procedurebis xelmisawvdomobas. saerTaSoriso samarTliT aRiarebuli val-
debulebebi _ marTlmsajulebis xelmisawvdomobis uzrunvelyofa da saqmis miukerZoebeli 
ganxilva _ asaxuli unda iyos erovnul kanonmdeblobaSi.46 gaeros adamianis uflebaTa sabWos 
A/HRC/20/L.10 rezoluciis Tanaxmad, saxelmwifom unda uzrunvelyos Zaladobas daqvemdebare-
buli gogonebisa da qalebisTvis samarTlebrivi dacvis saSualebebi _ rogorc sasamarTlo, 
ise administraciuli da sxva saxis RonisZiebebiT. saxelmwifoebma yvela zoma unda miiRon gen-
deruli niSniT mkvlelobebis winaaRmdeg sabrZolvelad.47 saxelmwifo valdebulia, uzrunve-
lyos msxverplisTvis miyenebuli zianis anazRaurebisTvis samarTliani da efeqturi samarT-
lebrivi procedurebi. rogorc gaeros specialurma momxsenebelma ganmarta, miyenebuli zian-
isTvis Sesabamisi anazRaurebis miRebis SesaZlebloba msxverplis dacvis erT-erT umTavres 
saSualebas warmoadgens da mniSvnelovania rogorc Tavad individis, ise sazogadoebisTvis, 
vinaidan emsaxureba samarTlianobis aRdgenas da danaSaulis prevencias.

saxelmwifo pasuxismgebelia maSinac, rodesac valdebulebis darRveva moxda ara uSualod 
misi, aramed mesame piris mxridan. am SemTxvevaSi saxelmwifo valdebulia, uzrunvelyos msx-
verplis daxmareba, raTa man miiRos moZaladis mxridan misTvis miyenebuli zianis saTanado 
anazRaureba. Sesabamisad, saxelmwifos pozitiur valdebulebaSi Sedis iseTi samarTlebri-
vi sistemis Seqmna, romelic uzrunvelyofs gadawyvetilebebis efeqtur aRsrulebas, gansa-
kuTrebiT im moZaladeebis SemTxvevaSi, romlebic Tavs arideben msxverplTaTvis Sesabamisi 
anazRaurebis gadaxdas.48

reparaciis forma SeiZleba mravalgvari iyos da moicavdes: msxverplisTvis darRveuli 
uflebis aRdgenas, sawyis mdgomareobaSi dabrunebas, Tavdapirvel sacxovrebel adgilze dab-
runebas, samuSaoze aRdgenas, sakuTrebis dabrunebas, ekonomikuri da moraluri zianis kompen-
sacias, sareabilitacio RonisZiebebSi msxverplis CarTvas _ samedicino da fsiqologiur dax-
marebas, aseve, msxverplis moTxovnis dakmayofilebas bodiSis moxdis formiT an faqtebis aRi-
arebis gziT Tu sxva. mTavari principi reparaciis konkretuli formis SerCevisas aris is, rom 
darRveuli uflebis aRdgenisTvis SeTavazebuli forma uflebis darRvevis simZimis, diskrim-
inaciisa Tu Zaladobis proporciuli iyos.49 amgvari danaSaulebis dros samarTlebrivi dacvis 
saSualebebis ganxilvisas gansakuTrebiT mniSvnelovania, rom maqsimalurad iyos gaTvalis-
winebuli msxverplis interesi da ar moxdes misi viqtimizacia procesis mier.50

saxelmwifos pasuxismgebloba efuZneba qmedebebsa da umoqmedobebs saxelmwifos warmo-
madgenlebis an iseTi subieqtebis mier, romelTa qmedebebic miekuTvneba saxelmwifos.51 Tumca, 

44 გაეროს სპეციალური მომხსენებელი ქალთა წინააღმდეგ ძალადობის საკითხებზე, ანგარიში „სახელმწიფოს ვალდებულება ქალთა 
მიმართ ძალადობის აღმოფხვრასთან დაკავშირებით”, A/HRC/23/49, პარაგრაფი 55.
45 ფემიციდი - გლობალური საკითხი, რომელსაც სჭირდება ქმედება; გაერთიანებული ერები. ვენა, პარაგრაფი 86.
46 გაერო, გენერალური ასამბლეა, რეზოლუცია 60/147, 2005 წლის 16 დეკემბერი, პარაგრაფი 12.
47 გაეროს ადამიანის უფლებათა საბჭო, რეზოლუცია A/HRC/20/L.10.
48 გაეროს ადამიანის უფლებათა საბჭო, რეზოლუცია A/HRC/20/L.10.
49 გაეროს სპეციალური მომხსენებელი ქალთა წინააღმდეგ ძალადობის საკითხებზე, ანგარიში „ქალთა მიმართ ძალადობის მიზეზები 
და შედეგები“ A/HRC/14/22, para 12. „სახელმწიფოს უუნარობა, მოახდინოს შესაბამისი რეაგირება“. 
50 Fregoso R L.,Bejarano C, Terrorizing women: Feminicide in the Americas, Durham, NC: Duke Univeristy Press, 2010, გვ. 198.
51 საერთაშორისო სამართლის კომისიის ყოველწლიური გამოცემა, 2001 წ, ნაწილი II, პარაგრაფი 77.
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SesaZlebelia, saxelmwifos daekisros pasuxismgebloba maSinac, roca is ver axdens arasaxel-
mwifoebrivi warmonaqmnebis arakanonieri qmedebebisa Tu umoqmedobis prevencias an/da maTze 
saTanado reagirebas. Tu saxelmwifo ver an ar uzrunvelyofs darRveuli uflebebis aRdgenas 
da zianis gamosworebas, an uars ambobs, gamoiZios saqme, anda gaumarTavi an mankieri samarT-
lebrivi sistemis, sasamarTlos damoukideblobis dabali standartebisa Tu damkvidrebuli 
administraciuli praqtikis gamo, uunaroa, Seqmnas daculobis garantiebi, igi arRvevs masze 
dakisrebul pozitiur valdebulebebs. es ukanaskneli avaldebulebs saxelmwifos, uzrunve-
lyos Zaladobis prevencia, gamoZieba da samarTlebrivi devna, miuxedavad imisa, Tu vin Caidina 
danaSauli. pozitiuri valdebulebebi aiZulebs saxelmwifos, Caerios pirad sferoSi, sadac, 
istoriulad, is ar ereoda. Sesabamisad, saxelmwifos movaleobaa, miiRos yvela saTanado zoma 
adamianis uflebaTa darRvevis, maT Soris femicidis, prevenciisTvis. aRniSnuli gulisxmobs, 
erTi mxriv, prevenciis, gamoZiebisa da samarTlebrivi devnis uzrunvelsayofad Sesabamisi 
kanonmdeblobis SemuSavebas da moZaladeebis dasjas, xolo meore mxriv _ aRniSnuli kanonmde-
blobis efeqtur implementacias.

rogorc wesi, genderuli Zaladobis Camdenebi arian individebi da ara _ saxelmwifo. qalTa 
mimarT Zaladobis aRmofxvris erT-erT dabrkolebas warmoadgens is faqti, rom bevri qveynis 
samarTlebrivi sistema qalsa da kacs Soris Zaladobas miiCnevs ara danaSaulad, aramed ojax-
ur davad, romelic unda mogvardes saxelmwifos Carevis gareSe. aRniSnuli problemis dasa-
Zlevad araerTma saerTaSoriso instrumentma daadgina, rom qalis mimarT Zaladoba, maT Soris 
ojaxSi Zaladoba, ar aris yovelTvis saxelmwifos Sida saqme da SeiZleba gamoiwvios saxelmwi-
fos saerTaSoriso samarTlebrivi pasuxismgebloba. saerTaSoriso samarTali ki sul ufro me-
tad avaldebulebs saxelmwifos, Caerios da aRkveTos qalze Zaladoba, gamoiZios da sisxlis-
samarTlebrivi devna awarmoos yovel konkretul SemTxvevaze, SeimuSaos proceduruli zome-
bi, maT Soris, diskriminaciuli damokidebulebisa da stereotipebis sapasuxod, raTa saTana-
dod iyvnen daculni Zaladobis msxverplebi.52 saxelmwifos valdebuleba, reagireba moaxdinos 
qalTa mimarT Zaladobaze, maT Soris qalebis genderuli niSniT mkvlelobaze, gamomdinareobs 
adamianis uflebaTa saerTaSoriso instrumentebidan, romelTa Tanaxmadac, saxelmwifo val-
debulia, daicvas Tavisi iurisdiqciis qveS myofi pirebi, dasajos danaSaulis Camdeni pirebi 
da uzrunvelyos msxverplebi kompensaciiT.53 aqedan gamomdinare, saxelmwifom unda Seasru-
los Tavisi pozitiuri valdebulebebi da, erovnuli kanonmdeblobis Tanaxmad, dasajos qalTa 
mimarT Zaladobis Camdenni, iqnebian isini saxelmwifos warmomadgenlebi Tu kerZo pirebi.54 

adamianis uflebaTa saerTaSoriso samarTlebrivi CarCos mniSvnelovan princips warmoadgens 
saxelmwifos mxridan `jerovani Zalisxmevis~ (due diligence) gamovlenis sakiTxi qalis mimarT 
Zaladobis Tavidan acilebis, gamoZiebis, damnaSavis dasjisa da msxverplisTvis kompensaciis 
mikuTvnebis kuTxiT. gaeros adamianis uflebaTa sabWosa da generaluri asambleis rezoluc-
iebSi, romlebic qalTa mimarT Zaladobis aRmofxvras exeba, mravalgzis aris xazgasmuli saxel-
mwifoebis valdebuleba, ixelmZRvanelon jerovani Zalisxmevis principiT.55 jerovani Zalisx-
mevis standarti warmoadgens Sefasebis CarCos/sistemas imis dasadgenad da gasaanalizeblad, 
Tu ramdenad Seasrula saxelmwifom qalTa mimarT ZaladobasTan brZolis valdebuleba. Se-
fasebis CarCo, romlis sazRvrebsac jerovani Zalisxmevis standarti adgens, gansakuTrebiT 
mniSvnelovania, rodesac saqme exeba saxelmwifos mxridan umoqmedobiT gamowveul savaraudo 
valdebulebis darRvevas.56

aRsaniSnavia, rom is saerTaSoriso xelSekrulebebi, romlebic jerovani Zalisxmevis val-
debulebas awesebs, ar gansazRvravs konkretul RonisZiebebs, aramed miuTiTebs, rom saxel-
mwifo valdebulia, konkretuli SemTxvevis Sesabamisad gamoiyenos mis xelT arsebuli meqa-
nizmebi, gamoavlinos keTilsindisiereba da uzrunvelyos Sesabamisi valdebulebebis Ses-
ruleba.57 miuxedavad imisa, rom xelSekrulebebi ar Seicavs konkretuli RonisZiebebis Camona-

52 M.C. v Bulgaria. ECtHR. no. 39272/98, /4.12/2003.
53 ქალთა მიმართ ძალადობის საკითხებზე სპეციალური მომხსენებლის ანგარიში, A/HRC/20/16, 2012 წლის 23 მაისი, პარაგრაფი 
82. აგრეთვე იხ. ველასკეს როდრიგესი ჰონდურასის წინააღმდეგ (Velásquez Rodríguez vs. Honduras), ადამიანის უფლებათა ინტერ-
ამერიკული სასამართლო, 1988 წლის 29 ივლისი.
54 ქალთა მიმართ ძალადობის აღმოფხვრის დეკლარაცია, მუხლი 4; აგრეთვე იხ. CEDAW კომიტეტი, No. 19, ზოგადი რეკომენდაცია, 
პარაგრაფი 24.
55 გაეროს გენერალური ასამბლეის რეზოლუციები: 61/143 - 19 დეკემბერი, 2006; 62/133 - 18 დეკემბერი, 2007 and 63/155 - 18 დეკემბერი, 
2008, რომლებიც ეხებოდა ქალთა მიმართ ძალადობასთან ბრძოლის აღმოფხვრისთვის ძალისხმევის გაძლიერებას.
56 გაეროს სპეციალური მომხსენებელი ქალთა წინააღმდეგ ძალადობის საკითხებზე, ანგარიში „ჯეროვანი ძალისხმევის სტანდარტი”, 
E/CN.4/2006/61 , 11; ასევე, ანგარიში A/HRC/23/49, გვ. 5.
57 Monica Hakimi, “State bystander responsibility”,European Journal of International Law, vol. 21, No. 2 (2010), გვ.372.
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Tvals, saerTaSoriso da regionul doneze adamianis uflebaTa meqanizmebiT rekomendaciebsa 
da gadawyvetilebebSi gansazRvrulia jerovani Zalisxmevis standartis farglebSi nagulisx-
mevi zogadi RonisZiebebi. gaeros specialuri momxseneblis ganmartebis mixedviT, jerovani 
Zalisxmevis standarti saxelmwifos avaldebulebs, qalTa mimarT ZaladobasTan brZolis 
dros gamoiyenos holistikuri midgoma, rac problemis gamomwvevi struqturuli mizezebis 
siRrmiseul Seswavlas da maTTan brZolas gulisxmobs.58

saxelmwifos valdebuleba _ uzrunvelyos genderul stereotipebze dafuZnebuli praq-
tikis aRmofxvra _ gvxvdeba araerT saerTaSoriso samarTlebriv aqtSi. kerZod:  gaeros qalTa 
diskriminaciis yvela formis aRmofxvris Sesaxeb konvenciis me-5 muxli59 konkretulad gansaz-
Rvravs, rom monawile saxelmwifoebma saTanado RonisZiebebis gatarebiT unda: a) Secvalon 
mamakacTa da qalTa qcevis socialuri da kulturuli modelebi im crurwmenebis aRmofxvris, 
adaT-wesebis da sxva praqtikis gauqmebis mizniT, romlebsac safuZvlad udevs erT-erTi sqe-
sis arasrulfasovnebis an upiratesobis, anda mamakacTa da qalTa stereotipulobis idea; b) 
uzrunvelyon, rom ojaxuri aRzrda Seicavdes dedobis, rogorc socialuri funqciis, swor 
gagebas, aseve, mamakacTa da qalTa saerTo pasuxismgeblobis aRiarebas TavianTi Svilebis aRz-
rdisa da ganviTarebisaTvis im pirobiT, rom yvela SemTxvevaSi umTavresia bavSvTa interesebi.

gaeros qalTa diskriminaciis yvela formis aRmofxvris Sesaxeb komiteti 2017 wlis 14 ivli-
sis #35 zogad komentarSi60 aRniSnavs, rom marTlmsajulebis organoebma Tavi unda Seikavon 
diskriminaciuli xasiaTis qmedebebisgan an qalTa winaaRmdeg genderuli niSniT Zaladobis 
praqtikisgan, gamoiyenon sisxlis samarTlis Sesabamisi debulebebi amgvari Zaladobis dasas-
jelad, uzrunvelyon, rom genderuli niSniT Cadenil danaSaulebTan mimarTebiT samarTle-
brivi procedurebi warimarTos samarTlianad da miukerZoeblad, samarTlebrivi normebis 
genderuli stereotipebisa da diskriminaciuli ganmartebebis gareSe, saerTaSoriso stan-
dartebis gaTvaliswinebiT.61 komitetis rekomendaciiT (paragrafi 44), qalebs unda hqondeT 
sasamarTlosa da tribunalebisadmi efeqturi xelmisawvdomoba, Sesabamisma organoebma unda 
moaxdinon adekvaturi reagireba genderuli niSniT diskriminaciul saqmeebze, maT Soris, sa-
varaudo damnaSavis sasamarTloSi wardgenis mizniT. amasTan, danaSaulis gamoZieba unda warim-
arTos samarTlianad, miukerZoeblad, daCqarebul vadebSi, saTanado sasjelis  SefardebiT.62

zogadi rekomendaciis (paragrafi 45) mixedviT, genderuli niSniT Cadenil ZaladobasTan da-
kavSirebul saqmeebze imperatiulad ar unda vrceldebodes davis ganxilvis alternatiuli 
saSualebebi (magaliTad, mediacia). amgvari procedurebis gamoyenebis SesaZlebloba unda iyos 
mkafiod regulirebuli da nebadarTuli mxolod im SemTxvevaSi, Tu arsebobs specializebuli 
gundis Sefaseba, romelic uzrunvelyofs dazaralebulis/msxverplis informirebul da ne-
bayoflobiT Tanxmobas, rodesac dazaralebulis/msxverplis an misi ojaxis sxva wevrebis us-
afrTxoebis kuTxiT, aRar ikveTeba samomavlo riskebi. mniSvnelovania, rom davis gadawyvetis 
alternatiuli saSualebebis gamoyenebam barieri ar Seuqmnas  qalebs sasamarTlosadmi xel-
misawvdomobis kuTxiT da xeli ar Seuwyos maT ganmeorebiT viqtimizacias marTlmsajulebis 
sistemaSi.63

`stambolis konvenciis~ erT-erTi mizania, xeli Seuwyos qalTa mimarT diskriminaciis yvela 
formis aRmofxvras da qalebsa da mamakacebs Soris realuri Tanasworuflebianobis Camoyal-
ibebas, maT Soris, qalebisTvis meti SesaZleblobis micemis gziT.64 konvencia aqcents akeTebs 
saxelmwifos valdebulebaze, uzrunvelyos genderul stereotipebze dafuZnebuli praqtikis 
aRmofxvra. kerZod, wevrma saxelmwifoebma unda gaataron yvela saWiro zoma qalisa da mamak-
acis qcevis socialur da kulturul modelebSi cvlilebebis dasanergad im mizniT, rom aR-
moifxvras is crurwmenebi, adaT-wesebi, tradiciebi da yvela sxva praqtika, romlebic efuZneba 
qalTa arasrulfasovnebis ideas an qalisa da mamakacis rolis stereotipul warmodgenebs.65 

58 გაეროს სპეციალური მომხსენებელი ქალთა წინააღმდეგ ძალადობის საკითხებზე, ანგარიში „ქალის გენდერთან დაკავშირებული 
მკვლელობები”, A/HRC/20/16 , გვ. 3.
59 იხ.,http://www.supremecourt.ge/files/upload-file/pdf/aqtebi9.pdf.
60 იხ.http://tbinternet.ohchr.org/Treaties/CEDAW/Shared%20Documents/1_Global/CEDAW_C_GC_35_8267_E.pdf
61 Karen TayagVertido v. the Philippines, 2010, par. 8.9 (b); R. P. B. v. the Philippines (case No. 34/2011), par. 8.3; general recommendation No. 33, par. 
18 (e), 26 and 29.
62 იხ.http://tbinternet.ohchr.org/Treaties/CEDAW/Shared%20Documents/1_Global/CEDAW_C_GC_35_8267_E.pdf
63 იხ.http://tbinternet.ohchr.org/Treaties/CEDAW/Shared%20Documents/1_Global/CEDAW_C_GC_35_8267_E.pdf
64 „ქალთა მიმართ ძალადობისა და ოჯახში ძალადობის პრევენციისა და აღკვეთის შესახებ“ ევროპის საბჭოს კონვენციის 1-ლი 
მუხლის 1-ლი ნაწილის „ბ“ ქვეპუნქტი.
65 ქალთა მიმართ ძალადობისა და ოჯახში ძალადობის პრევენციისა და აღკვეთის შესახებ ევროპის საბჭოს კონვენციის მე-12 
მუხლის 1-ლი ნაწილი.
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qalTa mimarT Zaladobisa da ojaxSi Zaladobis prevenciisa da aRkveTis Sesaxeb evropis sabWos 
konvencia krZalavs davebis mogvarebasTan dakavSirebul savaldebulo alternatiul pro-
cesebs, maT Soris, Suamavlobasa da morigebas (konvenciis moqmedebis sferoSi Semaval yvela 
formis ZaladobasTan mimarTebiT). aseve, wevrma saxelmwifoebma unda uzrunvelyon, rom jari-
mis gadaxdis Sesaxeb gadawyvetilebis gamotanis SemTxvevaSi saTanadod iyos gaTvaliswinebu-
li damnaSavis SesaZlebloba, Seasrulos Tavisi finansuri valdebulebebi msxverplis mimarT.66

evropis sabWos 2016 wlis samoqmedo gegma marTlmsajulebis damoukideblobis gaZlierebisa 
da miukerZoeblobis Sesaxeb mouwodebs wevr saxelmwifoebs, gaataron Sesabamisi RonisZiebebi 
marTlmsajulebis sferoSi genderul stereotipebTan sabrZolvelad.67

gaeros qalTa diskriminaciis yvela formis aRmofxvris Sesaxeb komiteti 2017 wlis 14 ivli-
sis #35 zogad komentarSi68 aRniSnavs, rom marTlmsajulebis organoebma Tavi unda Seikavon 
diskriminaciuli xasiaTis qmedebebisgan an qalTa winaaRmdeg genderuli niSniT Zaladobis 
praqtikisgan, gamoiyenon sisxlis samarTlis Sesabamisi debulebebi amgvari Zaladobis dasas-
jelad, uzrunvelyon, rom genderuli niSniT Cadenil danaSaulebTan mimarTebiT samarTle-
brivi procedurebi warimarTos samarTlianad da miukerZoeblad, samarTlebrivi normebis 
genderuli stereotipebisa da diskriminaciuli ganmartebebis gareSe, saerTaSoriso stan-
dartebis gaTvaliswinebiT.69 komitetis rekomendaciiT (paragrafi 44), qalebs unda hqondeT 
sasamarTlosa da tribunalebze efeqturi xelmisawvdomoba, Sesabamisma organoebma unda moax-
dinon adekvaturi reagireba genderuli niSniT diskriminaciis saqmeebze, maT Soris, savarau-
do damnaSavis sasamarTloSi wardgenis mizniT, aseve, danaSaulis gamoZieba, sadac samarTle-
brivi procedurebi unda ganxorcieldes samarTlianad, miukerZoeblad, daCqarebul vadebSi, 
saTanado sasjelis  SefardebiT.70 zogadi rekomendaciis (paragrafi 45) mixedviT, genderuli 
niSniT Cadenil ZaladobasTan dakavSirebul saqmeebze imperatiulad ar unda vrceldebodes 
davis ganxilvis alternatiuli saSualebebi (magaliTad, mediacia). amgvari procedurebis ga-
moyenebis SesaZlebloba unda iyos mkafiod regulirebuli da nebadarTuli mxolod im SemTx-
vevaSi, Tu saxezea specializebuli gundis Sefaseba, romelic uzrunvelyofs dazaralebu-
lis/msxverplis informirebul da nebayoflobiT Tanxmobas, rodesac dazaralebulis/msx-
verplis an misi ojaxis sxva wevrebis usafrTxoebis kuTxiT aRar arsebobs samomavlo riskebi. 
mniSvnelovania, rom davis gadawyvetis alternatiuli saSualebebis gamoyenebam barieri ar 
Seuqmnas qalebs sasamarTlosadmi xelmisawvdomobis kuTxiT da ar gamoiwvios maTi ganmeore-
biTi viqtimizacia marTlmsajulebis sistemaSi.71

`stambolis konvenciis~ erT-erTi mizania, xeli Seuwyos qalTa mimarT diskriminaciis yvela 
formis aRmofxvras da qalebsa da mamakacebs Soris realuri Tanasworuflebianobis Camoyal-
ibebas, maT Soris, qalebisTvis meti SesaZleblobis micemis gziT.72 erovnuli kanonmdeblobiT, 
SesaZlebelia `stambolis konvenciis~ debulebebis pirdapiri gamoyeneba da erovnuli samarT-
lebrivi debulebebis interpretacia qalTa mimarT Zaladobis yvela formis aRmofxvris 
komitetis iurisprudenciis gaTvaliswinebiT~.73

adamianis uflebaTa evropuli sasamarTlo

adamianis uflebaTa evropulma sasamarTlom Tavis gadawyvetilebebSi „m.s. bulgareTis 
winaaRmdeg“ (2003) da „opuzi TurqeTis winaaRmdeg“ (2009) Camoayaliba principi, romlis mixed-
viTac saxelmwifoebma unda miiRon garkveuli zomebi adamianis uflebaTa darRvevis winaaRm-
deg. imis miuxedavad, es darRveva Caidina Tavad xelisuflebam Tu kerZo pirma, saxelmwifo 
valdebulia, gamoiZios aRniSnuli faqtebi, daakavos damnaSave pirebi da daakisros maT pasux-
ismgebloba. am principis damuSavebam migviyvana saxelmwifos mxridan Sesabamisi yuradRebis  

66 ქალთა მიმართ ძალადობისა და ოჯახში ძალადობის პრევენციისა და აღკვეთის შესახებ ევროპის საბჭოს კონვენციის 48-ე მუხლის 
1-ლი და მე-2 ნაწილები.
67 Training manual for judges and Prosecutors on Ensuring Women’s Access to Justice, partnership for Good Governance, September, 2017, p.25.
68 იხ.http://tbinternet.ohchr.org/Treaties/CEDAW/Shared%20Documents/1_Global/CEDAW_C_GC_35_8267_E.pdf
69 Karen TayagVertido v. the Philippines, 2010, par. 8.9 (b); R. P. B. v. the Philippines (case No. 34/2011), par. 8.3; general recommendation No. 33, par. 
18 (e), 26 and 29.
70 იხ.http://tbinternet.ohchr.org/Treaties/CEDAW/Shared%20Documents/1_Global/CEDAW_C_GC_35_8267_E.pdf
71 იხ.http://tbinternet.ohchr.org/Treaties/CEDAW/Shared%20Documents/1_Global/CEDAW_C_GC_35_8267_E.pdf
72 „ქალთა მიმართ ძალადობისა და ოჯახში ძალადობის პრევენციისა და აღკვეთის შესახებ“ ევროპის საბჭოს კონვენციის 1-ლი 
მუხლის 1-ლი ნაწილის „ბ“ ქვეპუნქტი.
73 იხ.http://www.ombudsman.ge/uploads/other/3/3867.pdf.
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principis „damuSavebamde.74

aRniSnuli principi pirvelad gamoyenebuli iyo saqmeSi `X da Y niderlandebis winaaRmdeg“, sa-
dac aRiniSna, rom pozitiuri valdebulebebi saxelmwifosgan moiTxovs ara mxolod uflebebis 
darRvevisgan Tavis Sekavebas, aramed, aseve, msgavsi darRvevebis aRkveTas sxva kerZo pirebis 
mxridan. saqmeSi „m.s. bulgareTis winaaRmdeg“ strasburgis sasamarTlom pirdapir miuTi-
Ta, rom konvenciis me-3 da me-8 muxlebidan gamomdinare, saxelmwifo valdebulia, gamoiZios 
gaupatiurebis saqmeebi da miiRos efeqturi zomebi damnaSave pirTa pasuxisgebaSi misacemad. 
saqmeSi „maslovi ruseTis winaaRmdeg“ (2009) gaupatiurebis aSkarad Rirsebis Semlaxveli xas-
iaTi gansakuTrebiT amZafrebs saxelmwifos valdebulebebs. „gamoZieba miznad unda isaxavdes 
damnaSave pirTa dadgenas da pasuxisgebaSi micemas... efeqturobis minimaluri standarti, ro-
melic gansazRvrulia sasamarTlos praqtikiT, aseve aerTianebs imis moTxovnas, rom gamoZieba 
unda iyos miukerZoebeli, damoukidebeli, eqvemdebarebodes sazogadoebis mxridan kontrols, 
xolo saxelmwifo xelisuflebis kompetenturi organoebi unda moqmedebdnen misabaZi gulm-
odginebiT da operatiulobiT“. aRniSnuli moTxovnebi seriozul amocanebs ganusazRvravs 
sagamoZiebo da prokuraturis organoebs. es organoebi pasuxismgebelni arian gaupatiurebis 
winaaRmdeg brZolis kanonmdeblobis aRsrulebaze da filtraven sisxlis samarTlis marTlm-
sajulebidan gaupatiurebis Sesaxeb Semosul informacias“.75

strasburgis sasamarTlom ojaxSi Zaladobis sakiTxebTan dakavSirebiT daadgina, rom erovnul 
saxelisuflebo organoebs gaaCniaT pozitiuri valdebuleba, aRkveTon Zaladoba im SemTx-
vevebSi, rodesac maT icodnen an unda scodnodaT aRniSnuli Zaladobis Sesaxeb, an Tu hqon-
daT informacia piris sicocxlisa da janmrTelobis mimarT „realuri, an samomavlod SesaZ-
lo, muqaris Taobaze“. strasburgis sasamarTlos 2007 wlis 31 maisis gadawyvetilebaSi saqmeze 
„kontrova slovakeTis“ winaaRmdeg da 2010 wlis 30 noembris gadawyvetilebaSi saqmeze „haid-
ulova slovakeTis winaaRmdeg“ miTiTebulia, rom xelisuflebis organoebi unda Caerivnen im 
SemTxvevebSic, rodesac potenciuri agresorisgan fizikuri Zaladobis muqara jer materi-
alizebuli ar aris. Tavisi valdebulebebis Sesrulebisas, xelisuflebis organoebma unda im-
oqmedon moZaladis winaaRmdeg, Tundac dazaralebuli ar eTanxmebodes am sakiTxs. zogierT 
SemTxvevaSi, SesaZlebelia, miRebuli iyos dacviTi xasiaTis droebiTi zomebi.

4. genderuli niSniT  Cadenili calkeuli danaSaulebis daxasiaTeba

4.1.  ojaxSi Zaladoba

ojaxSi Zaladoba msoflioSi erT-erTi yvelaze gavrcelebuli Zaladobis formaa, romelic 
moicavs sazogadoebis yvela fenas, ganurCevlad klasobrivi, rasobrivi, kulturuli, religi-
uri Tu socialur-ekonomikuri faqtorebisa. 

saerTaSoriso organizaciebis76 mier SemuSavebuli rekomendaciebis gaTvaliswinebiT 
mniSvnelovani nabiji gadaidga ojaxSi Zaladobisa da qalTa winaaRmdeg Zaladobis aRmofxvris 
mimarTulebiT. 2017 wlis 4 maiss ki ganxorcielda „qalTa mimarT Zaladobisa da ojaxSi Zalado-
bis prevenciisa da aRkveTis Sesaxeb~ evropis sabWos konvenciis (stambolis konvencia) ratifi-
cireba.77 aRniSnuli saerTaSoriso dokumenti yvelaze mravlismomcvelia am sferoSi da miz-
nad isaxavs nulovani tolerantobis miRwevas msgavsi kategoriis danaSaulebTan mimarTebiT. 
aqedan gamomdinare, saqarTvelos kanonmdeblobis konvenciiT dadgenil standartebTan Ses-
abamisobaSi mosayvanad ganxorcielda mTeli rigi mniSvnelovani sakanonmdeblo cvlilebebi. 
Tumca, saxalxo damcvelis angariSis Tanaxmad, „2017 wels ojaxSi Zaladobis da qalTa mimarT 
Zaladobis sakiTxebTan dakavSirebuli pozitiuri cvlilebebis miuxedavad, kvlav gamowvevas 
warmoadgens prevenciis efeqtiani RonisZiebebis gatareba. amasTan, Zaladobis SemTxvevaTa ga-
movlenis gazrdili maCveneblis fonze, gamowvevad rCeba saxelmwifos mxridan Zaladobis  msx-

74 Frederica Acar and Raluca Popa. 2016. From Feminist Legal Project to Groundbreaking Regional Treaty: The Making of the Council of Europe 
Convention on Preventing and Combating Violence against Women and Domestic Violence. European Journal of Human Rights. 2016/3. pp. 287-319.
75 Patricia Londono. 2010. Chapter 7. Defining Rape under the European Convention on Human Rights. Torture, consent and equality in McGlynn, 
Clare, and Vanessa E. Munro, eds. Rethinking rape law: International and comparative perspectives. Routledge.
76 იხ.https://matsne.gov.ge/ka/document/view/3350412.
http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=CEDAW%2fC%2fGEO%2fCO%2f4-5&Lang=en 
http://www.supremecourt.ge/files/upload-file/pdf/saertashoriso-kvlevebii7.pdf; 
http://www.ombudsman.ge/ge/reports/specialuri-angarishebi/qalta-mimart-dzaladobis-dzaladobis-mizezebisa-da-shedegebis-shesaxeb-
gaeros-specialuri-momxseneblis-angarishi-qartul-enaze.page
77 სტამბოლის კონვენციის ძალაში შესვლის თარიღი: 2017 წლის 1-ლი სექტემბერი.
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verplTa/dazaralebulTa dacvisa da daxmarebis RonisZiebebis srulyofa da misi morgeba maT 
gansxvavebul saWiroebebze~.78

genderuli niSniT Cadenili danaSaulis winaaRmdeg brZolis procesSi sagamoZiebo da sa-
samarTlo sistemas gansakuTrebiT sapasuxismgeblo roli akisria. Sesabamisad, gamokvleuli 
iyo, Tu ras moicavs genderuli niSniT diskriminaciuli motiviT Cadenili danaSaulebi, rogo-
ria maTi gamoZiebis specifika da sasamarTlos midgomebi. 

stambolis konvenciis mixedviT, ojaxSi Zaladoba xorcieldeba amJamad an warsulSi daqor-
winebul an dauqorwinebel partniorebs Soris, miuxedavad imisa, Zaladobis Camdens odesme 
ucxovria an amJamad cxovrobs Tu ara msxverplTan. ojaxSi Zaladoba moicavs orive sqesis mo-
Zaladeebs, agreTve, bavSvebsa da xandazmulebs. rogorc aRvniSneT, Zaladoba xSirad xorciel-
deba intimuri partnioris mxridan.

ojaxSi Zaladoba aerTianebs fizikur, seqsualur da fsiqologiur Zaladobas. umetes SemTx-
vevaSi saxezea ramdenime saxis Zaladobrivi aqti. zogjer ojaxSi Zaladoba ganixileba Zalado-
bis stereotipebis prizmaSi da yuradRebis miRma rCeba fsiqologiuri da emociuri zewolis 
faqtebi. amitom sagamoZiebo organoebis warmomadgenlebi, mosamarTleebi nakleb yuradRe-
bas uTmoben am saxis Zaladobas da ar gamoscemen damcav da Semakavebel orderebs, Tu saxeze 
fizikuri Zaladobis kvali ar aris. garda amisa, Zaladobas miekuTvneba iseTi qmedebebic, ro-
goricaa adevneba, TvalTvali, telefonze xSiri zarebis ganxorcieleba da xmis amouRebloba.79

Zaladobas adgili aqvs ara mxolod meuRleebs Soris, aramed paemanzec an yofili partnior-
is mxridan. es SeiZleba gamoixatos adevnebaSi, sistematur satelefono zarebSi, rodesac mo-
Zalade xmas ar iRebs, magram urekavs Tavis yofil cols an partniors da sxva.

ojaxSi Zaladobis monawileebi arian adamianebi, romlebic Zalian kargad icnoben erTmaneTs 
da erTmaneTTan aqvT rTuli urTierToba, cxovroben erT WerqveS, awarmoeben saerTo meur-
neobas da hyavT Svilebi. 

4.2.  ojaxSi Zaladobis gamoZiebis meTodebi

ojaxSi Zaladoba mxolod qalis mimarT Zaladobas da mis problemas ar warmoadgens. prokurore-
bi, gamomZieblebi, policielebi, mosamarTleebi, advokatebi, arasamTavrobo uflebadamcavi 
organizaciebis warmomadgenlebi Tavis profesiul saqmianobaSi awydebian genderuli niSniT 
Zaladobis faqtebsa da danaSaulebs, maT Soris, ojaxSi Zaladobis danaSaulebs. aRniSnuli da-
naSaulebi moiTxovs Tavisebur midgomas da samarTaldamcavi sistemis muSakebisTvis garkveul 
sirTuleebs warmoSobs. sxva danaSaulebisgan gansxvavebiT, Zaladobis faqtebs (seqsualuri, 
ojaxSi Zaladoba) msxverplic malavs. aseTi faqtebi pirad cxovrebasTan aris dakavSirebuli 
da, rogorc wesi, mravaljer meordeba.

gamoZiebis dros da sasamarTlo procesze gaTvaliswinebuli unda iyos Zaladobis etapebi: 
boboqar Zaladobas cvlis monaniebis da bodiSis etapi. am sqemas Zaladobis cikli ewodeba. 
daZabul eskalacias mosdevs moZaladis sinanuli, rac msxverplis mxridan moZaladis mimarT 
Cvenebaze uaris Tqmis safuZveli xdeba. mTavaria, gamoZiebam da, aseve, sasamarTlom riskebis 
Sefasebisas gaiTvaliswinon Zaladobis cikli da mTlianad Seiswavlon damnaSavis (moZaladis) 
Zaladobrivi qceva.

yvela sxva formisgan gansxvavebiT, ojaxSi Zaladobas axasiaTebs ganmeorebiToba. ZiriTadad, 
meordeba cema, damcireba, TmebiT Treva, muStis  an mZime sagnis Cartyma.

yuradsaRebia is faqti, rom Zaladobrivi incidentebi sasamarTlos mxridan ganixileba  gansa-
kuTrebulad mZime da seriozuli epizodis Semdeg, romelic pirveli SemTxveva ar aris. gaer-
Tianebul samefoSi Catarebulma kvlevam cxadyo, rom msxverpli qalebi, romlebic daaxloe-
biT 35-jer iyvnen Zaladobis msxverplebi, mxolod gansakuTrebiT mZime Zaladobrivi SemTx-
vevis Semdeg mimarTavdnen policias. policielma, prokurorma, mosamarTlem yuradReba unda 
miaqcion incidentis seriozulobas da ar unda urCion msxverpls moZaladesTan Serigeba. Tuki 
msxverplma sakuTari uflebebis dasacavad miakiTxa samarTlebriv sistemas, e.i. man yvelaferi 

78 იხ. http://www.ombudsman.ge/uploads/other/5/5139. pdf გვ.141.
79 Training Manual for Judges and Prosecutors on Ensuring Women’s Access to Justice. OGP. 2017.
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(yvela varianti) gamoscada da darwmunda maT araefeqturobaSi.80

sisxlis samarTlis procesebSi ojaxSi Zaladobis msxverplebi monawileoben, rogorc bral-
debis mowmeebi. zogadad, genderul danaSaulTa specifikidan gamomdinare, msxverpli ara mx-
olod icnobs moZalades, aramed masTan aseve axlo urTierTobebSia. aqedan gamomdinare, ar-
sebobs riski, rom danaSauli ganmeordeba da SurisZiebisa da muqaris fonze Zaladobis inten-
sivobac gaizrdeba. amitom Zalian mniSvnelovania, rom Zaladobis msxverplebi daculni iyvnen 
marTlmsajulebis organoebis mier mTeli procesis ganmavlobaSi.

danaSaulis faqtis gamoZiebis procesSi arsebiTi yuradReba eqceva msxverplisa da mowmis mier 
konkretuli qmedebis aRqmis sakiTxs. Tu msxverpli aRiqvams, rom danaSaulis safuZveli misi 
seqsualuri orientacia an/da genderuli identoba gaxda, policiam, aRniSnuli aRqmis obieq-
turi dadasturebis mizniT, Sesabamisi sagamoZiebo moqmedebebi unda Caataros. msxverplis mo-
sazreba da aRqma, rogorc wesi, pirdapiri indikatoria, rom danaSauli konkretuli motivis 
safuZvelze ganxorcielda, radgan aRniSnuli aRqma efuZneba msxverplis pirad gamocdilebas, 
Tavdasxmis garemoebebs, damnaSavis identifikacias da sxva mraval faqtors. amasTan, xSirad 
mowmis aRqmac mniSvnelovania, romelic SesaZloa Zlieri indikatori aRmoCndes damnaSavis 
ganwyobebsa da danaSaulis subieqtur mxaresTan dakavSirebiT.

kanadasa da did britaneTSi statistikis warmoeba swored msxverplis aRqmas efuZneba. miuxe-
davad imisa, aris Tu ara saqmeSi sakmarisi mtkicebuleba, policia valdebulia, savaraudo gen-
deruli motivi Sesabamisad asaxos danaSaulTa aRricxvis sistemaSi.

zogierT qveyanaSi policias aqvs ufleba, Caataros dakavebis operacia, Tu arsebobs imis dama-
dasturebeli faqtebi, rom adgili hqonda ojaxSi Zaladobas. zogierT qveyanaSi ojaxSi Zal-
adobis faqtis gamoZieba xdeba imis miuxedavad, aZlevs Tu ara Cvenebas msxverpli, magaliTad, 
rodesac policia gamoZaxebulia mezoblebis mier.

4.3. ojaxSi Zaladobis danaSaulTa gamoZiebis sirTuleebi

msxverplis mier Cvenebis miucemloba, rogorc sagamoZiebo etapze, ise sasamarTloSi, serio-
zul problemas warmoadgens.

ojaxSi Zaladobis saqmeebSi dazaralebulis (mowme) mier Cvenebis micemis praqtika

sazRvargareTis qveynebis kanonmdebloba

dasavleT evropis qveynebSi bolo ramdenime aTeuli wlis ganmavlobaSi mniSvnelovnad Seicva-
la sazogadoebis damokidebuleba ojaxSi Zaladobis mimarT.  Tu winaT amgvari danaSauli ga-
nixileboda, rogorc piradi sakiTxi, dResdReobiT ojaxSi Zaladoba warmoadgens sazogadoe-
bis SeSfoTebis sagans da msoflios masStabiT marTlmsajulebis araerTi politikis dokumen-
ti iTvaliswinebs am danaSaulis aRmosafxvrelad Sesabamis sakanonmdeblo da sxva saxis inter-
venciis RonisZiebebs.81 ojaxSi Zaladobis faqtebis mzardi raodenobis miuxedavad, praqtikaSi 
xSirad problemas qmnis meuRlis uari Cvenebis micemaze an Cvenebis Secvla, rac umeteswilad 
xdeba prokuraturis mxridan sisxlissamarTlebrivi devnis Sewyvetis an sasamarTlos mier 
gamamarTlebeli ganaCenis gamotanis ganmapirobebeli. araerTi kvleva exeba ojaxSi Zalado-
bis dinamikis analizs, dazaralebuli meuRlis mier Cvenebis Secvlis an Cvenebis micemaze 
uaris fenomenis axsnas. ojaxSi Zaladoba, rogorc wesi, aris „sistematuri, gangrZobadi da 
eskalirebadi“.82 igi warmoadgens „Zaladobis ciklis“ formas, romelic SeiZleba daiyos sam 
fazad: „daZabulobis Senebis faza“, „mwvave brZolis faza“ da „TaflobisTvis faza“, ra drosac 
moZalade cdilobs, moinanios Tavisi saqcieli da Seurigdes msxverpls. amgvari danaSaulis 
cikluri xasiaTi vlindeba recidivis maRal maCvenebelSi.

dazaralebul mowmes Cvenebis micemaze uaris Tqmis mravali, maT Soris, logikuri safuZveli 
SeiZleba hqondes, magaliTad: 1) mogvianebiT Serigebis SesaZlebloba. Cvenebis micemam ki, Sesa-
Zlebelia, col-qmrul urTierTobas safrTxe Seuqmnas; 2) SiSi finansur usafrTxoebasTan da-

80 Womens access to Justice. Training Manual for Justice and Prosecutors. 2017. P.87.
81 Evidentiary Barriers to Conviction in Cases of Domestic Violence: A Comparative Analysis of Scottish and German Criminal Procedure, 
Michael C.Wutz,p. 76.
82 T McCormick, ‘Convicting Domestic Violence Abusers when the Victim  Remains Silent’ (1998) 13 BYU Journal of Public Law 428 at p.431.
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kavSirebiT; 3)  bavSvebis keTildReobaze fiqri;  4)  ojaxis sxva wevrebis mxridan zewola _ ar 
misces Cveneba; kulturuli Tu religiuri Sexedulebebi, romliTac dagmobilia da ojaxidan 
gandevnas iwvevs meuRlis winaaRmdeg Cvenebis micema; 5) Zaladobis sistematurobidan gamom-
dinare, dazaralebuli mowmis mier Zaladobis msxverplad sakuTari Tavis aRqmis problema; 
martoobis SiSi, braldebulis mimarT grZnoba an, zogierT SemTxvevaSi, sasamarTlo procesis 
SiSi, informaciuli vakuumi, ramac SesaZloa gamoiwvios ganmeorebiTi viqtimizacia.83 am mxriv 
mniSvnelovania evrokavSiris 2012 wlis 12 seqtembers miRebuli direqtiva,84 romelic evro-
kavSiris wevri qveynebisTvis adgens Zaladobis msxverplTa uflebebis dacvisa da mxardaWer-
is minimalur standartebs. direqtivis miRebis umTavresi mizani iyo wevri qveynebis sisxlis 
samarTlis marTlmsajulebis sistemebSi danaSaulis msxverplis minimaluri uflebebiT aR-
Wurvis uzrunvelyofa, maTi emociuri da fsiqologiuri mxardaWera sasamarTlo procesis 
dawyebamde. direqtivis mixedviT, yuradReba unda gamaxvildes Semdeg sam sakiTxze: (1) dazara-
lebulisTvis informaciis miwodeba unda moxdes pirvelive SesaZleblobisTanave da mTeli 
samarTalwarmoebis ganmavlobaSi; (2) sasamarTlo procesis mimdinareobisas dazaralebuli 
uzrunvelyofili unda iyos fsiqologiuri an emociuri mxardaWeriT; (3) dakiTxvis an Cven-
ebis micemis dros ar unda moxdes (an minimumamde unda iyos dayvanili) dazaralebulisTvis 
fsiqologiuri an emociuri zianis miyeneba. daculi unda iyos maTi Rirseba da usafrTxoeba.85

aRsaniSnavia, rom saerTo samarTlis sistemis (Common Law) qveynebSi sisxlis samarTlis kanon-
mdebloba iTvaliswinebs  dazaralebulis mier Cvenebis micemis valdebulebas, ZiriTadad, Tu 
saqme exeba ojaxur danaSauls. 

inglisi

policiisa da sisxlis samarTlis procesSi mtkicebulebebis Sesaxeb inglisis 1984 wlis aqtis 
me-80 (3) nawili86 gansazRvravs danaSaulTa specialur kategoriebs, ra SemTxvevebSic meuRle 
an samoqalaqo partniori valdebulia, misces Cveneba: 

(a) Tu Zaladoba an Zaladobis muqara mimarTulia meuRlis an samoqalaqo partnioris an moce-
mul periodSi 16 wels miuRweveli piris winaaRmdeg; 

(b)  Tu seqsualuri xasiaTis Zaladoba Cadenilia mocemul periodSi 16 wels miuRweveli piris 
winaaRmdeg; 

(g)  Tu qmedeba moicavs „a“ da „b“ paragrafebiT gaTvaliswinebuli  danaSaulis Cadenis 
mcdelobas, xelSewyobas an Tanamonawileobas. 

ganqorwinebul meuRles aseve moeTxoveba, misces Cveneba, xolo braldebulis meuRlis (co-
lis an qmris) mier Cvenebis micemaze uari ar unda gaxdes braldebis mxarisTvis damatebiTi 
RonisZiebis gatarebis safuZveli. inglisSi ar arsebobs wesi, romelic avaldebulebs mosamar-
Tles, gaafrTxilos mowme (meuRle) Cvenebis micemis savaldebulo xasiaTis Sesaxeb, Tumca, dam-
kvidrebuli sasamarTlo praqtikis Tanaxmad, sasurvelia, mowmes amgvari gafrTxileba mieces.87

Sotlandia

Sotlandiis samarTlebrivi sistema efuZneba SejibrebiTobis princips, prokuraturis mier 
sisxlissamarTlebrivi devnis dawyebis diskreciul uflebamosilebas, vidre savaldebulo 
danawess, rac imas niSnavs, rom prokurorebs SotlandiaSi ar moeTxovebaT, aRZran sisxlis 
samarTlis saqme, Tu ar moipoveba savaraudod danaSaulis Cadenis sakmarisi mtkicebulebebi. 
Sesabamisad, yovel konkretul SemTxvevaSi prokurorebs aqvT diskreciuli uflebamosileba, 
sisxlis samarTlis saqmis aRZvramde gansazRvron sajaro interesi. aRsaniSnavia, rom ojaxu-
ri danaSaulis SemTxvevaSi swored msxverplia braldebis mxaris mTavari mowme.88 Sesabamisad, 

83 M. Burton, R. Evans and A. Sanders, Are Special Measures for Vulnerable and Intimidated Witnesses Working? Evidence from the Criminal 
Justice Agencies, Home Office Online Report 01/06 (Home Office: London, 2006); J. Doak, Victims’ Rights, Human Rights and Criminal Justice: 
Reconceiving the Role of Third Parties (Hart Publishing: Oxford and Portland, 2008) 325.
84 https://publications.europa.eu/en/publication-detail/-/publication/7a3b26f8-5c51-11e3-914b-01aa75ed71a1 
85 Shamini L. Ragavan, The Compellability Rule  in England and Wales: Support for the Spouse of the Defendant, p.316.
86 https://www.legislation.gov.uk/ukpga/1984/60/section/80 
87 Wendy Harris, Spousal Competence and Compellability in Criminal Trials in the 21st Century, p.13.
88 Michael C. Wutz, Evidentiary Barriers to Conviction in Cases of Domestic Violence: A Comperative Analysis of Scottish and German Criminal 
Procedure, p.78.
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Sotlandiis sisxlis samarTlis marTlmsajulebisa da licenzirebis 2010 wlis aqtis 86-e naw-
ili89 calsaxad adgens meuRlis an samoqalaqo partnioris mier Cvenebis micemis valdebulebas 
ojaxSi Zaladobis saqmeebSi. 

avstralia

mowmis meuRlis mier Cvenebis micemis valdebulebaze avstraliaSi ar aris damkvidrebuli 
erTgvarovani midgoma. kerZod, kvislendsa da dasavleT avstraliaSi kanonmdebloba iTval-
iswinebs mowmis (meuRle) valdebulebas, misces Cveneba, Tu saqme exeba ojaxSi Zaladobas an 
bavSvis winaaRmdeg mimarTul Zaladobas.90 aRniSnuli samarTlebrivi valdebuleba efuZneba 
dazaralebuli piris uflebebis dacvas. amgvari midgoma mowmisTvis garkveulwilad aris erT-
gvari „sikeTe“, radgan man icis, rom ar aqvs alternativa da valdebulia, misces Cveneba, riTac 
is Tavisufldeba, erTi mxriv, piradi erTgulebis dacvisa da, meore mxriv, samoqalaqo mova-
leobis Sesrulebis Sinagani konfliqtisgan. magaliTad, kvislendis 1977 wlis mtkicebulebis 
aqtis me-8 (3) nawili adgens meuRlis (colis an qmris) valdebulebas, misces Cveneba, rac ar aris 
damokidebuli braldebulis Tanxmobaze. aRsaniSnavia, rom mkvlevarebi kritikas gamoTqvamen 
am sakanonmdeblo CanawerTan mimarTebiT, radgan miiCneven, rom terminebis „coli an qmari“ 
mkafiod miTiTeba gamoricxavs am danawesis gavrcelebas de facto  colis an qmris (partnioris) 

mimarT.91 

avstraliis sxva StatebSi _ viqtoriaSi, samxreT avstraliaSi, axal samxreT uelsSi  da tas-
maniaSi _ damkvidrebulia diskreciuli midgoma. kerZod, am midgomis Tanaxmad, yvela mowme 
valdebulia, misces Cveneba. Tumca, mosamarTles aqvs diskreciuli uflebamosileba, gaaTavi-
suflos mowme am valdebulebisgan. diskrecia dafuZnebulia sxvadasxva interesis Sepirispir-
ebis principze: `erTi mxriv,  sasurvelia, sasamarTlos hqondes yvela saTanado mtkicebuleba 
(Cveneba), Tumca meore mxriv, aris sajaro interesis sakiTxi _ sisxlis samarTlis procesSi mow-
mis (meuRlis) iZulebam, misces Cveneba, SesaZlebelia safrTxe Seuqmnas col-qmrul da ojaxur 
urTierTobebs imaze meti xarisxiT, vidre sazogadoebis interesi SeiZleba moiTxovdes. Sesa-
bamisad, sazogadoebam ar unda dauwesos Tavis wevrs gadaWarbebulad xisti moTxovna, rodesac 
zogadi interesi ar saWiroebs, misces Cveneba, romelic gaxdeba misi sayvareli adamianisTvis 
gamamtyunebeli ganaCenis gamotanis ganmapirobebeli safuZveli an mas Seuqmnis ekonomikur an 
socialur gasaWirs“.92 Sesabamisad, diskreciuli midgoma efuZneba yovel konkretul SemTx-
vevaSi mosamarTlis uflebamosilebas, saqmis faqtobrivi garemoebebidan gamomdinare, saja-
ro da kerZo interesTa  gaTvaliswinebiT, gansazRvros mowmis (meuRlis) mier Cvenebis micemis 
valdebuleba.93

kanada

kanadis 1985 wlis mtkicebulebis aqtis me-4 nawili mkafiod gansazRvravs mowme meuRlis mier 
Cvenebis micemis valdebulebas, rac ar aris damokidebuli braldebulis Tanxmobaze. aqve, ga-
keTebulia daTqma, rom mowmis Cvenebis micemis warumatebloba ar unda gaxdes mosamarTlis an 
prokuroris mxridan raime damatebiTi RonisZiebis gatarebis safuZveli.94 aRsaniSnavia, rom 
2015 wlamde moqmedi redaqciiT, kanadis kanonmdebloba iTvaliswinebda danaSaulTa konk-
retul CamonaTvals, ra drosac mowme meuRle valdebuli iyo, mieca Cveneba.95 kerZod, Zveli 
sakanonmdeblo Canaweri exeboda, ojaxuri danaSaulebis farglebSi, arasrulwlovanTa wi-
naaRmdeg Zaladobas an seqsualuri xasiaTis Zaladobas. amJamad ki, cvlilebis Tanaxmad, meuR-
le mowmis mier Cvenebis micemis valdebuleba vrceldeba nebismieri kategoriis danaSaulze.

saerTo samarTlis (Common Law) qveynebSi, garda mcire gansxvavebebisa,  kanonmdebloba iTval-
iswinebs meuRle mowmis mier Cvenebis micemis valdebulebas. kerZod, zogierT qveyanaSi (in-

89 https://www.legislation.gov.uk/asp/2010/13/section/86 
90 Wendy Harris, Spousal Competence and Compellability in Criminal Trials in the 21st Century, p.11.
91 https://www.legislation.qld.gov.au/view/html/inforce/current/act-1977-047#sec.8 
92 Australian Law Reform Commission, Evidence, Report No 38 (1987) [80]; Law Reform Commission of Victoria, Spouse Witnesses (Competence 
and Compellability), Report No 6 (1976) 22; Mack,  n 71, 219, 220. 
93 Wendy Harris, Spousal Competence and Compellability in Criminal Trials in the 21st Century, p.23 
94 http://laws-lois.justice.gc.ca/eng/acts/C-5/page-1.html#h-4 
95 Allan Manson,  Spousal Testimony in Criminal Cases in Canada (A Report for the Law Commission), 2001, p.12.
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glisi, Sotlandia, avstraliis ramdenime Stati) sakanonmdeblo norma imperatiulad adgens 
meuRle mowmis mier Cvenebis micemis valdebulebas konkretuli kategoriis danaSaulebTan 
mimarTebiT. am mxriv, SedarebiT gansxvavebulia kanadis kanonmdebloba, romelic ufro zog-
adi Sinaarsisaa da Cvenebis micemis valdebulebas awesebs nebismieri kategoriis danaSaulTan 
mimarTebiT. aqve, mniSvnelovania aRiniSnos, rom avstraliis zogierT StatSi damkvidrebulia 
diskreciuli midgoma, romlis Tanaxmadac, mosamarTle uflebamosilia, yovel konkretul 
SemTxvevaSi, sajaro da kerZo interesebis SepirispirebiT, gansazRvros  mowme meuRlis mier 
Cvenebis micemis an am valdebulebisgan gaTavisuflebis sakiTxi. 

ojaxSi Zaladobis saqmeebSi meuRlis mier Cvenebis micemis valdebulebis sakanonmdeblo do-
neze regulireba ucxoa kontinenturi evropis samarTlis qveynebisTvis. magaliTad, germani-
is sisxlis samarTlis saproceso kodeqsis 52-e muxli zogadad gansazRvravs im pirTa wres, 
romlebsac ufleba aqvT, uari ganacxadon Cvenebis micemaze. kerZod, aRniSnuli muxlis Tanax-
mad,96 meuRle (coli an qmari), sacole an saqmro, samoqalaqo partniori uflebamosilni arian, 
ar miscen Cveneba. Sesabamisad, germaniis kanonmdebloba calsaxad gamoricxavs meuRle mowmis 
iZulebiTi wesiT dakiTxvis SesaZleblobas, maT Soris ojaxur danaSaulebTan mimarTebiT.97 
amasTan, mniSvnelovania aRiniSnos, rom germaniis sisxlis samarTlis saproceso kodeqsis 52-e 
muxlis me-3 nawilis Tanaxmad, pirs, romelsac ufleba aqvs, uari ganacxados Cvenebis micemaze, 
dakiTxvamde aucileblad unda ecnobos am SesaZleblobis Sesaxeb.

evropis sabWos wevri qveynebis umravlesobis sisxlis samarTlis kanonmdebloba zogadad iT-
valiswinebs braldebulis meuRlis an misi registrirebuli partnioris (avstria, belgia, Cex-
eTis respublika, germania, niderlandebi, ungreTi, fineTi, norvegia, SvedeTi, Sveicaria), an 
im piris uflebas, romelic braldebulTan erTad eweva saojaxo meurneobas (fineTi, germania, 
ungreTi, litva, norvegia, TurqeTi, SvedeTi, ukraina, poloneTi, slovakeTi, andora), isarge-
blos mowmis imunitetiT da ar misces Cveneba. am mxriv gamonaklisia safrangeTi da luqsembur-
gi, sadac amgvari privilegia ar arsebobs da Cvenebis micema savaldebuloa yvelasTvis. rac 
Seexeba belgias, maltasa da norvegias, braldebulis meuRlis Cveneba avtomaturad gamoir-
icxeba.98

adamianis uflebaTa evropuli konvenciis me-6 muxlis me-3 (d) punqtis Tanaxmad, yvela bral-
debuls aqvs ufleba, TviTon dakiTxos an daakiTxinos misi braldebis mowmeebi da gamoaZax-
ebinos da daakiTxinos misi dacvis mowmeebi braldebis mowmeebis Tanabar pirobebSi. aRsaniS-
navia, rom ojaxSi Zaladobis arcerTi saqme, romelic am dromde strasburgis sasamarTlos 
ganuxilavs, ar exeboda mowme meuRlis mier Cvenebis micemis sakiTxs savaldebulo an nebayo-
flobiTi gziT. adamianis uflebaTa evropuli sasamarTlos damokidebuleba zogadad mow-
mis imunitetiT sargeblobasTan dakavSirebiT kargad Cans didi palatis mier miRebul gad-
awyvetilebaSi saqmeze _ van der heijeni niderlandebis winaaRmdeg  (Van Der Heijden v. The Nether-
lands - no. 42857/05, §32-35, 3 aprili, 2012). aRniSnul saqmeSi momCivani davobda, rom niderland-
ebis samefom mis winaaRmdeg daarRvia evropuli konvenciis me-8 (piradi da ojaxuri cxovrebis 
daculobis ufleba) da me-14 (diskriminaciis akrZalva) muxlebiT garantirebuli uflebebi, 
radgan, braldebulTan xangrZlivi Tanacxovrebis miuxedavad, masze ar gaavrceles privile-
gia da savaldebulo wesiT mosTxoves Cvenebis micema. kerZod, momCivnis meuRles bralad ede-
boda mkvleloba, xolo gamomZiebelma mosamarTlem aplikants mosTxova, mieca Cveneba, rasac 
es ukanaskneli ar daemorCila im faqtorze apelirebiT, rom mas braldebulTan akavSirebda 
15-wliani Tanacxovreba da hyavdaT Svilebi. Sesabamisad, registrirebuli kavSiris arqonis mi-
uxedavad, mas meuRlis an registrirebuli partnioris msgavsad (niderlandebis samefos sisx-
lis samarTlis saproceso kodeqsis 217-e muxlis mixedviT, imunitetiT sargeblobs braldebu-
lis meuRle an registrirebuli partniori), unda  miscemoda Cvenebis micemaze uaris Tqmis Ses-
aZlebloba. aRsaniSnavia, rom Cvenebis micemasTan dakavSirebiT sasamarTlos brZanebis Seus-
ruleblobis gamo momCivans Seefarda 13-dRiani patimroba. mocemul saqmeSi evropulma sasa-
marTlom aRniSna, rom Cvenebis micemaze uaris Tqmis ufleba warmoadgens, sazogadoebrivi 
interesis gaTvaliswinebiT, samoqalaqo valdebulis Sesrulebisgan gaTavisuflebis sag-
amonakliso SemTxvevas. Sesabamisad, amgvari uflebiT sargebloba SesaZlebelia daeqvem-
debaros garkveul pirobebsa da formalobebs, beneficiarTa kategoriis mkafio gansaz-

96 https://www.gesetze-im-internet.de/englisch_stpo/englisch_stpo.html 
97 Michael C. Wutz, Evidentiary Barriers to Conviction in Cases of Domestic Violence: A Comperative Analysis of Scottish and German Criminal 
Procedure, p.89.
98 ვან დერ ჰეიჯენი ნიდერლანდების წინააღმდეგ, Van Der Heijden v. The Netherlands  [დიდი პალატა] (no. 42857/05, §32-35, 3 აპრილი, 
2012).
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RvriT.99 erovnulma sasamarTlom TiToeul SemTxvevaSi unda gadawyvitos, Tu ramdenad saW-
iroa saqmisTvis konkretuli mowmis Cveneba.100 saCivris ganxilvisas strasburgis sasamarTlom 
yuradReba gaamaxvila im faqtzec, rom aplikants arcerTxel ar ucdia daregistrireba, riTac 
is martivad moeqceoda niderlandebis sisxlis samarTlis saproceso kodeqsis 217-e muxliT 
gaTvaliswinebul gamonaklis pirTa wreSi. rac Seexeba registracias, mas respondent saxel-
mwifoSi gansakuTrebuli mniSvneloba hqonda sxvadasxva mizezis gamo, maT Soris, socialuri 
usafrTxoebisa da sagadasaxado valdebulebebis mxriv. damatebiT, evropuli sasamarTlos 
ganmartebiT, miuxedavad im faqtisa, rom Cvenebis micema warmoadgens samoqalaqo val-
debulebas, sisxlis samarTlis procesSi mowmis iZuleba, misces Cveneba, miiCneva ojaxuri 
cxovrebis pativiscemis uflebaSi Carevad, xolo Carevis kanoniereba unda Sefasdes Sem-
degi testiT: (1) iyo Tu ara kanoniT gaTvaliswinebuli; (2) emsaxureboda Tu ara legitimur 
mizans; (3) ramdenad iyo amgvari Careva saWiro demokratiul sazogadoebaSi. strasburgis 
sasamarTlom gadawyvetilebaSi calsaxad miuTiTa, rom adgilobrivi xelisuflebis organoebi 
sargebloben Sefasebis farTo farglebiT da isini ukeTes mdgomareobaSi imyofebian, yoveli 
saqmis konkretuli faqtobrivi garemoebebis gaTvaliswinebiT, Seafason Carevis kanoniereba.101 
aqedan gamomdinare, sasamarTlom mocemul saqmeSi ar daadgina evropuli konvenciis darRveva.

ojaxSi Zaladobis mimarT sarTaSoriso da erovnuli praqtika adgens Semdeg standartebs: 
gamoZieba unda daiwyos myisierad da Catardes kompleqsurad. is unda emyarebodes ara mxolod 
Zaladobis gamoyenebis dadgenasa da msxverplis mxridan winaaRmdegobis gawevas, aramed gaT-
valiswinebuli unda iyos msxverplis Tanxmoba da Tanamdevi garemoebebi. 

gansakuTrebuli yuradReba unda daeTmos bavSvebsa da SSmp qalebs, rogorc mowyvlad jgufebs; 
sasamarTlo ganxilva unda iyos samarTliani da miukerZoebeli, efuZnebodes mis xasiaTsa da 
xasiaTis Taviseburebebs, genderuli crurwmenebisa da stereotipebis gareSe.

gamoZieba, iseve rogorc sasamarTlo procesi, unda warimarTos msxverplis pativiscemiT. msx-
verplis gamokiTxva unda moxdes eTikis normebis dacviT. minimumamde unda iyos dayvanili se-
qsualuri Zaladobis SemTxvevebSi genekologiuri gamokvlevebi. gaTvaliswinebuli unda iyos 
msxverplis asaki da mdgomareoba. daculi unda iyos msxverplis piradi cxovrebis xelSeuxe-
bloba.102

4.4. ojaxSi Zaladobis danaSaulebis CadenisTvis gaTvaliswinebuli sanqciebi

espaneTi

fizikuri Zaladoba, romelmac gamoiwvia dazianeba, isjeba patimrobiT oridan xuT wlamde va-
diT. damamZimebeli garemoebebia:

•	 iaraRis da saxifaTo sagnebis gamoyeneba;

•	 winaswari ganzraxva an gansakuTrebuli sisastike;

•	 Tuki msxverpli qmeduunaro an Tormet wlamde asakis piria;

•	 Tu arsebobs axlo kavSiri msxverplsa da moZalades Soris (maSinac ki, rodesac isini ar 
cxovroben erT saxlSi);

•	 Tuki msxverpli mowyvladi piria.

fsiqologiuri Zaladoba, arasaTanado mopyroba an nebismieri sxva saxis fizikuri Zaladoba, 
romelmac ar gamoiwvia dazianebebi, isjeba Tavisuflebis aRkveTiT eqvsi Tvidan erT wlamde 
vadiT. aseve, gaTvaliswinebulia zemoT CamoTvlili damamZimebeli garemoebebi.

muqara an iZuleba isjeba Tavisuflebis aRkveTiT sami Tvidan erT wlamde vadiT. 

damamZimebeli garemoebaa, Tuki Cadenilia arasrulwlovnebis TandaswrebiT, ra SemTxvevaSic 
dadgenili sasjelis vadas emateba misi 50%. 

99 ვან დერ ჰეიჯენი ნიდერლანდების წინააღმდეგ , Van Der Heijden v. The Netherlands  [დიდი პალატა] (no. 42857/05, § 67, 3 აპრილი, 
2012).
100 ვან დერ ჰეიჯენი ნიდერლანდების წინააღმდეგ , Van Der Heijden v. The Netherlands  [დიდი პალატა] (no. 42857/05, § 75, 3 აპრილი, 
2012).
101 ვან დერ ჰეიჯენი ნიდერლანდების წინააღმდეგ , Van Der Heijden v. The Netherlands  [დიდი პალატა] (no. 42857/05, § 57, 3 აპრილი, 
2012).
102 2012/29 ევროპარლამენტისა და ევროგაერთიანების 2012 წლის 25 ოქტომბრის დირექტივები, დანაშაულის მსხვერპლთა დაცვის, 
მხარდაჭერისა და უფლებების შესახებ მინიმალური სტანდარტები. 
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sxva mcire Zaladobrivi SemTxvevebi, romlebic ar miiCneva sisxlis samarTlis danaSaulebad, 
isjeba jarimiT.

didi britaneTi 

bavSvis an mowyvladi zrdasruli piris mimarT seriozuli fizikuri zianis gamomwvevi dana-
Sauli, an rodesac piri nebas rTavs (uSvebs) amgvar danaSauls, isjeba Tavisuflebis aRkveTiT 
maqsimum aTi wlis vadiT. 

SesaZloa arsebobdes danaSaulis gamomwvevi ori garemoeba _ rodesac braldebulma neba dar-
To (dauSva) an gamoiwvia bavSvis an mowyvladi zrdasruli piris sikvdili. braldebis mxares ar 
ekisreba mtkicebis tvirTi imaze, Tu romeli ori garemoeba vrceldeba mopasuxeze. sasjeli 
warmoadgens Tavisuflebis aRkveTas maqsimum 14 wlis vadiT. 

rumineTi 

muxli 199 

ojaxSi Zaladoba

188-e, 189-e da 193-e _ 195-e muxlebiT gaTvaliswinebuli qmedebis SemTxvevaSi, romelic Cade-
nilia ojaxis wevris mimarT, kanoniT gaTvaliswinebuli sasjeli izrdeba meoTxedi vadiT.

muxli 188

sisxlis samarTlis kodeqsis 188-e muxlis mixedviT, mkvleloba isjeba Tavisuflebis aRkveTiT 
aranakleb aTi da araumetes oci wlis vadiT da garkveuli uflebebiT sargeblobis akrZalviT.

muxli 189

sisxlis samarTlis kodeqsis 189-e muxlis mixedviT, 188-e muxlis damamZimebeli garemoebebia: 
winaswari ganzraxva; materialuri interesi; sxva pirisTvis sisxlissamarTlebrivi pasuxismge-
blobis an sasjelis Tavidan acilebis mizniT; sxva danaSaulis Cadenis xelSewyoba an misi da-
farva; rodesac mkvleloba an misi mcdeloba Cadenilia ganmeorebiT an araerTgzis; ori an meti 
piris mimarT; orsuli qalis mimarT; sisastikiT _ isjeba Tavisuflebis aRkveTiT aranakleb 
TxuTmeti da araumetes ocdaxuTi wlis vadiT da garkveuli uflebebiT sargeblobis akrZal-
viT. dasjadia aseve mkvlelobis mcdeloba.

muxli 193

cema da sxva saxis Zaladoba

1) cema da sxva saxis Zaladoba, romelmac gamoiwvia fizikuri tanjva, isjeba Tavisuflebis 
aRkveTiT aranakleb sami Tvis da araumetes or wlis vadiT an jarimiT.

2) qmedeba, romelmac gamoiwvia travmuli dazianeba an gavlena iqonia piris janmrTelobaze, 
romlis seriozulobac Sefasebulia, rogorc maqsimum, 90-dRiani mkurnalobis saWiroebiT, is-
jeba Tavisuflebis aRkveTiT aranakleb eqvsi Tvis da araumetes xuTi wlis vadiT an jarimiT.

muxli 194

sxeulis dazianeba

1) 193-e muxliT gaTvaliswinebuli qmedeba, romelmac gamoiwvia: a) gauareseba (travmis Sede-
gad); b) travmuli dazianebebi an janmrTelobis gauareseba, romelTa mkurnalobisTvisac saW-
iroa 90 dReze meti; g) seriozuli da mudmivi esTetikuri dazianeba; d) naadrevi mSobiaroba; e) 
piris sicocxlis safrTxeSi Cagdeba _ isjeba Tavisuflebis aRkveTiT aranakleb ori wlis da 
araumetes Svidi wlis vadiT.
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2) rodesac qmedeba Cadenilia 1-li paragrafis a, b da g punqtebSi CamoTvlil SedegTa dadgomis 
mizniT, isjeba Tavisuflebis aRkveTiT aranakleb sami da araumetes aTi wlis vadiT.

3) me-2 nawiliT gaTvaliswinebuli qmedebis mcdeloba dasjadia.

muxli 195 

cema da sxeulis dazianeba, ramac gamoiwvia sikvdili

Tuki 193-e da 194-e muxlebiT dadgenili qmedeba gamoiwvevs msxverplis sikvdils, es qmedeba 
isjeba Tavisuflebis aRkveTiT aranakleb eqvsi da araumetes Tormeti wlis vadiT.

ungreTi

nawili 212/A

ojaxSi Zaladoba

1. nebismieri piri, romelic regularulad: a) Seuracxyofs adamianis Rirsebas an dakavebulia 
nebismieri damamcirebeli da Zaladobrivi qmedebiT; b) iTvisebs an malavs saerTo an qorwinebis 
periodSi SeZenil qonebas da amiT seriozul danakargs uqmnis Tavisi Svilis mSobels an ojaxis 
wevrs, yofil meuRles an partniors, romelTan erTadac cxovrobs, yofil meurves an pirs, ro-
melic imyofeba meurveobis qveS _ isjeba Tavisuflebis aRkveTiT araumetes ori wlis vadiT, 
ramdenadac es qmedeba ar gamoiwvevs ufro seriozul sisxlissamarTlebriv danaSauls.

2. nebismieri piri, romelic sCadis: 

a) 164-e nawilis me-2 qvepunqtiT (cema) an 227-e nawilis me-2 qvepunqtiT gaTvaliswinebul 
(ciliswameba) qmedebas 1-li qvepunqtiT gaTvaliswinebuli piris winaaRmdeg, isjeba Tavisu-
flebis aRkveTiT araumetes sami wlis vadiT. b) 164 nawilis me-3 da me-4 qvepunqtiT gaTval-
iswinebuli cema an piradi Tavisuflebis darRveva an 194-e muxlis 1-li qvepunqtiT gaTval-
iswinebuli iZuleba 1-li paragrafiT gaTvaliswinebuli piris winaaRmdeg, isjeba Tavisufleb-
is aRkveTiT erTidan xuT wlamde vadiT.

3. pirs, romelic damnaSaved cnes ojaxSi Zaladobis braldebiT, aseve SeiZleba sasjelis saxiT 
Seefardos gadasaxleba.

montenegro

kanoni ojaxSi Zaladobis Sesaxeb

muxli 36

moZalades ekisreba jarima montenegroSi xelfasis minimumis sammagi odenobiT an Tavisufleb-
is aRkveTa aTi dRis vadiT, Tuki piri:

1) iyenebs fizikur Zalas ojaxis wevrze, miuxedavad imisa, iwvevs Tu ara es sxeulis dazianebas;

2) ojaxis wevrs emuqreba Zalis gamoyenebiT, an uqmnis safrTxes, romelmac SeiZleba gamoiwvios 
piradi daucvelobis gancda an fizikuri tkivili;

3) ayenebs sityvier Seuracxyofas, aginebs an sxva gziT amcirebs ojaxis wevrs;

4) ar aRiarebs ojaxis sxva wevris Tavisuflebas, hqondes mesame pirebTan urTierToba;

5) SromiT gadaRlis Sedegad, arTmevs Zilis an sxvagvarad dasvenebis saSualebas, emuqreba 
sacxovrebeli adgilidan gaZevebiT an bavSvebis wayvaniT;

6) seqsualurad Zaladobs ojaxis sxva wevrebze;

7) adevnebis an sxva gziT Zaladobs ojaxis wevrebze;

8) zians ayenebs an anadgurebs erTobliv qonebas an ojaxis sxva wevris qonebas, an cdilobs amis 
gakeTebas;

9) uaryofs ojaxis sxva wevris saarsebo saSualebas; 
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10) iqceva uxeSad da, Sesabamisad, xels uSlis ojaxis sxva wevris simyudroves, romelTanac ar 
iyofs ojaxis saerTo qonebas.

zemoT CamoTvlili qmedebebi, Cadenili arasrulwlovnis TandaswrebiT, isjeba jarimiT mon-
tenegroSi xelfasis minimumis xuTmagi odenobiT an Tavisuflebis aRkveTiT minimum oci dRis 
vadiT.

zemoT CamoTvlili qmedebebi, Cadenili arasrulwlovnis winaaRmdeg, isjeba jarimiT montene-
groSi xelfasis minimumis aTmagi odenobiT an Tavisuflebis aRkveTiT minimum 30 dRis vadiT. 

ojaxis wevri, romelic ar acxadebs (malavs) ojaxis sxva wevris specialuri saWiroebebis Sesax-
eb, isjeba montenegroSi xelfasis minimumis minimum ocmagi odenobiT an Tavisuflebis aRkveT-
iT samoci dRis vadiT.

muxli 37

moZalades ekisreba jarima montenegroSi xelfasis minimumis xuTmagi odenobiT an Tavisu-
flebis aRkveTa minimum aTi dRis vadiT, Tuki is ar iRebs Sesabamis zomebs, raTa uzrunvelyos: 

1) bavSvisTvis Sesabamisi sakvebi, piradi higiena, tansacmeli, samedicino momsaxureba, skolaSi 
regularuli daswreba, bavSvis dacva mavne kampaniaSi yofnisgan, mawanwalobis, maTxovrobis an 
qurdobisgan, an Tavs aridebs im valdebulebebis Sesrulebas, romlebic exeba bavSvis ganvi-
Tarebas da ganaTlebas; 

2) sakvebi, piradi higiena, tansacmeli an samedicino momsaxureba ojaxis sxva wevrisTvis, rom-
lis mimarTac akisria zrunvis valdebuleba, rodesac ojaxis wevri saWiroebs specialur mz-
runvelobas misi avadmyofobis, qmeduunarobis, siberis an sxva piradi maxasiaTeblebis gamo, 
rac xels uSlis mas, mouaros sakuTar Tavs.

muxli 38

moZalades ekisreba jarima montenegroSi xelfasis minimumis ormocdaaTjer meti odenobiT 
an Tavisuflebis aRkveTa minimum ormoci dRis vadiT, Tuki is daarRvevs policiis brZanebas 
adgilis dautoveblobis an sacxovrebel adgilsa an sxva SenobaSi dabrunebis Sesaxeb. 

muxli 39

montenegroSi xelfasis minimumis ormagidan aTmag odenobamde ekisreba:

1) saxelmwifo administraciul organos, sxva organos, jandacvis da socialuri dacvis in-
stituciis ufross, maswavlebels, skolamdeli aRzrdis maswavlebels da sxva pirs samsaxure-
brivi movaleobisas gagebuli Zaladobis faqtebis policiisTvis Seutyobineblobis SemTxveva-
Si.

2) pirs, romelic informirebulia, rom moZalade arRvevs damcav orders, magram ar acnobebs 
amis Sesaxeb Sesabamis uwyebas, socialuri uzrunvelyofis centrs an sxva socialur da bavSve-
bze zrunvis institucias, policias an prokurors, ekisreba jarima montenegroSi xelfasis 
minimumis ormagidan aTmagi odenobiT.
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5. seqsualuri Zaladoba, rogorc genderuli motiviT ganxorcielebuli 
danaSauli

seqsualuri Seviwroeba

evrokavSiris samarTalSi seqsualuri Seviwroeba mxolod im direqtivebiT aris regulirebu-
li, romelic sqesis niSniT diskriminacias exeba.103 niSnavs Tu ara es imas, rom seqsualuri Se-
viwroeba pirdapir sqesis niSniT diskriminaciis erT-erTi formaa? Tu SesaZlebelia, rom es 
danaSauli ufro farTo konteqstis matarebeli iyos? seqsualuri Seviwroeba, rogorc aseTi, 
Tavidan sqesis niSniT diskriminaciis sferoSi Camoyalibda da mxolod am konteqstSi iyo gam-
oyenebuli. amerikeli feministi ketrin makkinoni amtkicebs, rom seqsualuri Seviwroeba sqesis 
niSniT diskriminaciis erT-erTi saxea. SeerTebuli Statebis uzenaesma sasamarTlom Tavidanve 
daadgina, rom seqsualuri Seviwroeba iyo sqesis niSniT diskriminaciis „qmediTi~ varianti. 
Tavdapirvelad, igi mxolod quid pro quo104 situaciebs moicavda, magram adreul oTxmocianeb-
Sive diskriminaciis ganmartebas mtruli garemos Seqmnis cneba daemata. evrokavSiris komisiis 
Code of Practice-idan ki naTelia, rom seqsualuri Seviwroebis koncepti sqesTan dakavSirebul 
Seviwroebas moicavs: „seqsualuri Seviwroeba gulisxmobs arasasurveli seqsualuri xasiaTis 
qmedebas an sqesis gamo Cadenil nebismier sxva qmedebas~. amasTan, amave Code of Practice-is Ses-
avalSi dadgenilia, rom seqsualuri Seviwroeba moicavs erTi da imave sqesis adamianebis mier 
erTmaneTis Seviwroebasac. aRniSnuli dadgenilia Statebis samarTliTac, cnobili saqmis _ On-
cale v Sundowner Offshore Services-is105 _ saSualebiT (INC. (96-568). gvaqvs ori gansxvavebuli koncef-
cia _ sqesTan dakavSirebuli Seviwroeba da seqsualuri Seviwroeba. xSirad amboben, rom seqsu-
aluri Seviwroeba SeiZleba arc iyos sqesTan (rogorc madiskriminirebel niSanTan) kavSirSi, 
magram moicavdes seqsualuri qmedebis akrZalvas. klarki (Clarke 2007, p. 83) ambobs, rom evrokav-
Siris „Tanabari mopyrobis Sesaxeb direqtivis“ mixedviT, seqsualuri Seviwroeba aucileblad 
raime niSniT kavSirSi unda iyos msxverplis sqesTan. aqedan gamomdinare, evrokavSiris ori di-
reqtividan pirdapir arc erTi ar mianiSnebs definiciiT, rom seqsualuri Seviwroeba sqesis 
niSniT diskriminaciis erT-erTi formaa, magram TviTon am direqtivebis konteqsti akavSirebs 
am qmedebas sqesis niSniT diskriminaciasTan. meore mxriv, miuxedavad misi axlandeli reg-
ulirebis Taviseburebisa, seqsualuri Seviwroeba momavalSi SesaZloa gascdes sqesis niSniT 
diskriminacias da nebismieri arasasurveli seqsualuri qceva, romelic gamowveuli iqneba ara 
piris sqesis, aramed misi eTnikuri warmomavlobis, SezRuduli SesaZleblobis da a.S. gamo, mo-
eqces seqsualuri Seviwroebis regulirebis qveS. es SeiZleba daregulirdes zogadad „Sevi-
wroebis” ufro farTo konteqstiT an seqsualur Seviwroebas miesadagos ufro kompleqsuri 
diskriminaciis safuZvlebi (radgan qmedeba mainc seqsualuri xasiaTisaa da specifikuri reg-
ulacia sWirdeba). seqsualuri Seviwroeba, rogorc diskriminaciis erT-erTi forma, aRniSnu-
lia evrokavSiris samarTalSi _ direqtivaSi „rasis Sesaxeb~106 da CarCo-direqtivaSi (Framework 
Directive) 2000/78/EC. miuxedavad amisa, evrokavSiris wevri qveynebis samarTali direqtivaSi 
mocemul struqturas erTxmad ar iziarebs. implementaciis instrumentebis gaTvaliswinebiT, 
seqsualuri Seviwroeba yvelaze xSirad konceptualizebulia, rogorc sqesis niSniT diskrimi-
nacia (avstria, belgia, kviprosi, dania, estoneTi, fineTi, saberZneTi, islandia, lixtenSteini, 
luqsemburgi, italia, malta, norvegia, slovenia da espaneTi) da es aris imis Sedegic, rom am 
qveynebSi seqsualuri Seviwroeba upiratesad daregulirebulia kanoniT sqesTa Tanasworobis 
Sesaxeb. 

sakmaod bevr evropul qveyanaSi seqsualuri Seviwroeba ar aris daregulirebuli sqesTa Ta-
nasworobis Sesaxeb kanoniT (CexeTi, germania, ungreTi, irlandia, latvia, holandia, poloneTi, 
portugalia, rumineTi, slovakeTi, SvedeTi da didi britaneTi). seqsualuri Seviwroebis am 
saxiT konceptualizacia am qveynebSi ufro samarTlebrivi formalobis Sedegia da ar arse-

103 დირექტივა 2002/73/EC, რომელმაც ცვლილება შეიტანა „თანაბარი მოპყობის შესახებ“ დირექტივაში, კერძოდ, დაამატა სქესის 
ნიშნით შევიწროება და სექსუალური შევიწროება, როგორც „დისკრიმინაცია“. ეს დირექტივა ჩაანაცვლა 2006/54EC დირექტივამ, 
რომელმაც გააფართოვა მისი მოქმედების არეალი და მოიცვა არა მარტო შევიწროება სამუშაო ადგილზე, არამედ სამუშაოსადმი 
ხელმისაწვდომობის დროს, სავალდებულო ტრენინგის და დაწინაურებისას.
104 Quad pro quo სექსუალური შევიწროების კონტექსტში მხოლოდ სამუშაო ადგილას სექსუალური შევიწროების რეგულირებისას 
გვხვდება და გულისხმობს თანამშრომლისთვის რაიმე ხელშეწყობის ან უპირატესობის მიცემას ან შეთავაზებას სექსუალური 
ქმედების სანაცვლოდ. 
105 ამერიკის შეერთებული შტატების უზენაესმა სასამართლომ 1998 წელს იმსჯელა საქმეზე Oncale v Sundowner Offshore Services და 
დაადგინა, რომ სამუშაო ადგილზე სექსუალური შევიწროება შესაძლებელია მაშინაც, როდესაც შემავიწროებელი და შევიწროების 
მსხვერპლი ერთი და იმავე სქესის ადამიანები არიან.
106 Race Directive 2000/43/EC.
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bobs raime angariSi im saqmeebis Sesaxeb, romelic miemarTeba aRniSnuli kanonis107 gamoyenebas 
sqesis niSniT diskriminaciis gareT. SvedeTSi 2008 wlis diskriminaciis aqti Seviwroebas gan-
sazRvravs (Tavi 1 4(3)), rogorc „qmedebas, romelic zians ayenebs pirovnebis Rirsebas da dakav-
Sirebulia diskriminaciis romelime safuZvelTan~. xolo seqsualuri Seviwroebis ganmarteba 
mocemulia me-4 TavSi (4,4) da amgvarad ikiTxeba: „seqsualuri xasiaTis qmedeba, romelic zians 
ayenebs piris Rirsebas da ar aris SezRuduli an pirdapir dakavSirebuli diskriminaciis rome-
lime safuZvelTan”. aseve, diskriminaciis aqtis yvelaze avtoritetul komentarSi naTlad aris 
aRwerili, rom „ar aris saWiro (nagulisxmevi), seqsualuri Seviwroeba exebodes diskriminaciis 
romelime safuZvels, aramed es aris iseTi xasiaTis qmedeba, romelsac kavSiri unda hqondes se-
qsualur interesTan”. miuxedavad imisa, rom SvedeTSi warmoebuli diskriminaciis saqmeebi da 
praqtika ZiriTadad sqesis niSniT diskriminacias exeba, es kanoni erTaderTia, romelic gangeb 
ar azustebs diskriminaciis safuZvels da SeuZlia ganixilos saqmeebi diskriminaciis mrava-
li safuZvliT (ibid). holandiaSi, seqsualuri Seviwroeba (samuSao adgilas) daregulirebulia 
Tanabari mopyrobis Sesaxeb zogadi kanonis 2004 wlis Sesworebis Sedegad, 2004/113 direqtivis 
implementaciis Semdeg. es Sesworeba sqesis garda kidev diskriminaciis ramdenime safuZvels 
faravs da kanonis gamoyenebis areals zrdis. Tumca, praqtikaSi arc aq gvxdeba farTo gamoy-
eneba da amgvari Canaweri kanonSi ufro „SemTxveviTia”, vidre ganzrax gakeTebuli, SvedeTis 
magaliTisgan gansxvavebiT.108 ungreTSi ar arsebobs seqsualuri Seviwroebis damoukidebeli 
samarTlebrivi ganmarteba da, aqedan gamomdinare, igi diskriminaciis arcerT safuZvels ar 
miewereba. seqsualuri Seviwroeba integrirebulia Seviwroebis zogad ganmartebaSi, romel-
ic nebismieri safuZvliT diskriminaciisas gamoiyeneba. saukeTeso SemTxvevaSi, aucilebelia 
Seviwroebis aqtis interseqciurad gaanalizeba. didi albaTobiT, magaliTad, eTnikuri war-
momavlobis gamo mowyvladi adamiani SeiZleba aseve iyos sqesis niSniT Seviwroebis msxverpli. 
xolo seqsualur Seviwroebas adgili eqneba mas Semdeg, rac dadgindeba qmedebis kavSiri ara 
diskriminaciis romelime safuZvelTan, aramed seqsualur interesTan. 

sajaro sivrceSi seqsualuri Seviwroeba misi gamovlenis formis mixedviT iyofa da Ti-
Toeul maTgans sxvadasxva an ramdenime kanoni aregulirebs.

aSS

sityvieri Zaladoba. sajaro sivrceSi seqsualuri Seviwroebis am formas sami sxvadasxva kanoni 
aregulirebs: arasazogadoebrivi qmedeba109 niujersis kanonmdeblobiT _ arasazogadoebrivi 
qmedebis Camdenad miiCneva nebismieri piri, romelic mizanmimarTulad laxavs adresatis emo-
ciur interess sajaro sivrceSi xmamaRali, Zaladobrivi an damcinavi enis gamoyenebiT. igive 
kanoni krZalavs Cxubs, daSinebas, Zaladobriv qmedebaSi monawileobas, sazogadoebrivi TavSey-
ris adgilebSi fizikuri safrTxis Semcveli situaciis warmoqmnas. kanonis mizania, adamianebi 
daicvas sajaro sivrceSi Seqmnili SfoTis, uxerxulobisa an Sewuxebisgan. aRniSnuli qmedeba 
dasjadia 500 dolaramde jarimiT an 30 dRemde Tavisuflebis aRkveTiT. 

Seviwroeba.110 verbalur Seviwroebas es kanonic exeba da krZalavs sxva pirTan Zaladobri-
vi eniT komunikacias, sxva piris daqvemdebarebas Zaladobrivi fizikuri qmedebisadmi, xelis 
kvras, dartymas. aseve, aRniSnuli kanoni krZalavs adamianis daSinebas an seriozulad Sewux-
ebas _ aucilebelia qmedebis ganmeorebiToba, rom dadgindes danaSaulis Cadena. qmedeba das-
jadia jarimiT an 30 dRemde Tavisuflebis aRkveTiT. 

usiamovnebis Seqmna.111 niujersis StatSi moqmedebs specialuri aqti, romelic krZalavs usi-
amovnebis Seqmnas, romelic xels uwyobs kanonsawinaaRmdego qmedebasa an gansazRvruli ra-
odenobis adamianebis daculobas da/an safrTxes uqmnis janmrTelobas. es kanoni ZiriTadad 
gamoiyeneba organizaciebTan mimarTebiT, romlebic, sakuTari praqtikidan gamomdinare, ada-
mianebis jgufs sistematurad ayeneben safrTxis qveS.

107 ა.ილურიძე. სექსუალური შევიწროება საჯარო სივრცეში: საკანონმდებლო პრაქტიკის ანალიზი. თბილისი, 2017. გვ.10. 
108 იქვე, გვ. 11.
109 „არასაზოგადოებრივი ქმედების აკრძალვის შესახებ“ აქტი (2C)(33):
http://njlaw.rutgers.edu/cgibin/njstats/showsect.cgi?title=2C&chapter=33&section=2&actn=getsect.  
110 „შევიწროების შესახებ“ აქტი (2C)(33)(4): 
http://njlaw.rutgers.edu/cgi-bin/njstats/showsect.cgi?title=2C&chapter=33&section=2&actn=getsect.
111 „უსიამოვნების შექმნის შესახებ“ აქტი (2C)(33)(12): http://njlaw.rutgers.edu/cgi-bin/njstats/showsect.cgi?title=2C&chapter=33&section=4&
actn=getsect
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kanonsawinaaRmdego gadaReba: piradi sivrcis darRveva.112 Tu adamiani licenziis an sxva 
raime uflebis (privilegiis) gareSe iRebs fotoaparatis an videokameris gamoyenebiT sxva ada-
mianis sxeulis intimur nawilebs an mis seqsualur aqts am adamianis Tanxmobis gareSe, is kan-
onsawinaaRmdego qmedebas sCadis. sajaro tualetebSi, gasaxdelebSi, sastumros oTaxebSi an 
sxva sajaro sivrceSi amgvari gadaReba kanonsawinaaRmdegoa da msxverpls SeuZlia, mimarTos 
policias. qmedeba dasjadia 10,000$-mde jarimiT an 18 TviT Tavisuflebis aRkveTiT.

garyvnili qmedeba.113 aRniSnuli danaSauli aseve warmoadgens sajaro sivrceSi seqsualuri 
Seviwroebis erT-erT formas _ es SeiZleba iyos genitaliebis an sxeulis intimuri nawilebis 
Cveneba seqsualuri moTxovnilebis dakmayofilebis mizniT. Tu adamiani amgvar qmedebas sCadis 
sazogadoebrivi TavSeyris adgilas (parkSi, transportSi, maRaziaSi), amis Sesaxeb SesaZlebe-
lia policiaSi gacxadeba. garyvnileba dasjadia jarimiT an 6 Tvemde Tavisuflebis aRkveTiT. 
jarimis odenoba 10000$-mde, xolo Tavisuflebis aRkveTis vada 18 Tvemde SeiZleba gaizardos, 
Tu pirma qmedeba bavSvis TandaswrebiT Caidina.114

Seviwroeba diskriminaciuli safuZvliT.115 gulisxmobs adamianis daSinebas, Seviwroebas, 
garyvnil qmedebas, piradi sivrcis darRvevas, kanonsawinaaRmdego Zaladobas, Zaladobas, kan-
onsawinaaRmdego seqsualur kontaqts an sxva Zaladobriv qmedebas, romelic Cadenilia piris 
Tandayolili an SeZenili da daculi maxasiaTebeli niSnis gamo, rac SeiZleba iyos rasa, kanis 
feri, nacionaloba, eTnikuri warmomavloba, genderi, genderuli identoba an TviTgamoxatva, 
seqsualuri orientacia, SezRuduli SesaZlebloba an/da religia. Tu am romelime niSnis gamo 
adamianis mimarT danaSauli iqna Cadenili, amis Sesaxeb SeiZleba gacxaddes policiaSi. qmede-
ba dasjadia jarimiT an Tavisuflebis aRkveTiT. garda amisa, Semaviwroebelma unda gaiaros 
garkveuli treningebi, romlebic misi qcevis gamosworebisken iqneba mimarTuli.

didi britaneTi

did britaneTSi Seviwroeba regulirdeba 1997 wlis aqtiT „Seviwroebisgan dacvis Sesaxeb”, 
romelic zogadad Seviwroebas dasjad qmedebad acxadebs. aseve, am aqtiT gaTvaliswinebuli 
qmedebis dasjadobaze miuTiTebs britanuli kanoni „policiisa da kriminaluri samxilebis 
Sesaxeb”,116 romelic im danaSaulebs gansazRvravs, romelTa Cadenis SemTxvevaSi kanoni Tavi-
suflebis aRkveTas iTvaliswinebs. Tumca, kanonSi ar aris miniSneba Seviwroebis SesaZlo seq-
sualur xasiaTze da ZiriTadi aqcenti keTdeba Zaladobis muqaraze, romelic adamianSi safuZ-
vlian SiSs aRZravs. danaSauli unda iyos ganmeorebadi, anu muqara minimum orjer mainc unda 
ganmeordes, rom safuZvlianobis zRvars miaRwios da unda iyos ganzraxi. danaSaulisTvis pirs 
SeiZleba Seefardos Tavisuflebis aRkveTa maqsimum 6 Tvis vadiT an jarima, anda _ orive erTad. 

miuxedavad imisa, rom aqti exeba Seviwroebas, igi TiTqmis uZluria seqsualuri Zaladobis 
bevr formasTan gasamklaveblad, radgan moicavs moZaladis ganzraxvas, risi mtkicebac saja-
ro sivrceSi seqsualuri Seviwroebis msxverplisTvis sakmaod rTulia. garda amisa, igi ganmeo-
rebiTi Zaladobis muqarasac moicavs maSin, rodesac seqsualuri Seviwroeba sajaro sivrceSi 
SeiZleba moxdes erTjeradad, arasasurveli Sexebis an genitaliebis Cvenebis Sedegad da msx-
verplSi safuZvliani SiSi gamoiwvios. rac Seexeba seqsualur Seviwroebas, britanuli kanon-
mdeblobiT igi seqsualuri danaSaulebis Sesaxeb 2003 wlis aqtiT117 regulirdeba da „seqsual-
uri Zaladoba“ (Sexual Assault) hqvia. 

seqsualuri Seviwroebis mTavari elementebia:

•	 adamiani ganzrax unda exebodes meore adamians; 

•	 Sexeba unda iyos seqsualuri xasiaTis; 

•	 adamiani, romelsac exebian, ar unda iZleodes Tanxmobas (qmedeba misTvis unda iyos ara-
sasurveli); 

112  „პირადი სივრცის დარღვევის შესახებ“ აქტი (2C)(14)(9): http://njlaw.rutgers.edu/cgi-bin/njstats/showsect.cgi?title=2C&chapter=14&secti
on=9&actn=getsect 
113 „გარყვნილების შესახებ“ აქტი (2C)(14)(4) :http://njlaw.rutgers.edu/cgi-bin/njstats/showsect.cgi?title=2C&chapter=14&section=4&actn=getsect
114 ა.ილურიძე. სექსუალური შევიწროება საჯარო სივრცეში: საკანონმდებლო პრაქტიკის ანალიზი. თბილისი, 2017. გვ.13.
115 „დისკრიმინაციული საფუძვლით შევიწროების შესახებ“ აქტი (2C)(16)(1): http://njlaw.rutgers.edu/
cgi-bin/njstats/showsect.cgi?title=2C&chapter=16&section=1&actn=getsect
116 The Police and Criminal Evidence Act, 1984.
117 სექსუალური ძალადობის შესახებ აქტი 2003: http://www.legislation.gov.uk/ukpga/2003/42/section/
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•	 damnaSavem unda icodes, rom es qmedeba arasasurvelia da mainc unda moqmedebdes. aseve, 
am danaSaulis Semadgenlobis ganxilvisas moqmedebs britanul kanonmdeblobaSi moce-
muli ganmartebebi seqsualur qmedebasTan, Tanxmobasa da safuZvlian SiSTan dakavSire-
biT. Sexebad kvalificirdeba arasasurveli Sexeba sxeulis nebismier nawilze, nebismie-
ri sagnis an sxeulis nawilis gamoyenebiT da SeiZleba moxdes tansacmlis zemodan. rac 
Seexeba qmedebis seqsualobas, Tu Tavisi bunebidan gamomdinare, Sexeba ar aris seqs-
ualuri xasiaTis, maSin unda dadgindes Sexebis mizani da misi kavSiri seqsualobasTan. 
zogadad, kanonsawinaaRmdego qmedebas zogadad adgens misi kavSiri seqsualobasTan.

evrokavSiris direqtivebi evrokavSiris direqtiva #2006/54/EC15 seqsualur Seviwroebas Sem-
degnairad gansazRvravs: „Seviwroeba aris arasasurveli qmedeba, romelic dakavSirebulia 
pirovnebis sqesTan da miznad isaxavs an iwvevs Rirsebis Selaxvas, msxverplisTvis mtruli, 
damamcirebeli, Seuracxmyofeli an Zaladobrivi garemos Seqmnas~ (muxli 2(1)(c). „seqsualuri 
Seviwroeba aris arasasurveli, seqsualuri xasiaTis, verbaluri an araverbaluri qmedeba, 
romelic miznad isaxavs an iwvevs Rirsebis Selaxvas, gansakuTrebiT mtruli, damamcirebeli, 
Seuracxmyofeli an Zaladobrivi garemos Seqmnas”. miuxedavad imisa, rom direqtivaSi mocemu-
li seqsualuri Seviwroebis ganmarteba ar Seicavs iseT frazebs, romlebic pirdapir migvaniS-
nebda msxverplis daqvemdebarebul mdgomareobaze (am SemTxvevaSi, seqsualuri Seviwroeba 
mTlianad samsaxurebrivi sferosa da ierarqiis gaTvaliswinebiT regulirdeba), direqtivis 
mTliani xasiaTidan gamomdinare, is mainc gulisxmobs specifikurad samuSao adgilze seqsu-
alur Seviwroebas, savaldebulo treningebis miRebisas da dawinaurebis dros. am faqtoris 
gaTvaliswinebiT, evrokavSiris qveynebSi seqsualuri Seviwroebis regulacia upiratesad sam-
uSao adgils miemarTeba da Riad tovebs sajaro sivrceSi seqsualuri Seviwroebis sakiTxs.

evrokavSiris 2006/54 direqtivis 2(1)(c) muxli da 2004/11316 direqtivis 2(c) muxli Seviwroebis 
Sesaxeb identuria da Semdegnairad ikiTxeba: „piris Seviwroeba aris piris daqvemdebareba iseTi 
qmedebebisadmi, romlebic msxverplisTvis arasasurvelia da dakavSirebulia mis specifikur 
genderul kuTvnilebasTan, moicavs seqsualuri xasiaTis qmedebebs, Tu amgvari qmedebebis mi-
zani an Sedegi aris piris Rirsebis Selaxva an damaSinebeli, mtruli, damamcirebeli an Zalado-
brivi garemos Seqmna“.118

avstria

2007 wels avstriis sisxlis samarTlis kodeqss119 daemata regulacia seqsualuri Seviwroebis 
Sesaxeb, romelic aregulirebs seqsualur Seviwroebas da sajaro sivrceSi seqsualur qmede-
bas. sisxlis samarTlis kodeqsis 218(1) muxli aregulirebs seqsualur qmedebas da moicavs eg-
zibicionizmsac. dasjisTvis aucilebelia im piris avtorizacia (saCivris Setana, policiisT-
vis Cvenebis micema), romelmac seqsualuri Seviwroeba ganicada. sasjeli SeiZleba iyos maqsi-
mum 6 TviT Tavisuflebis aRkveTa an 360 dRiuri normis Rirebulebis jarima, rac SeiZleba iyos 
minimum 1,440 da maqsimum 1,800 000 evros odenobis.

belgia

belgiis sisxlis samarTlis kodeqsis120 442(bis) muxli Seviwroebas gansazRvravs, rogorc dana-
Sauls, Tumca, evrokavSiris qveynebs Soris belgias seqsualur SeviwroebasTan dakavSirebuli 
saqmeebis warmoebis erT-erTi yvelaze dabali maCvenebeli aqvs, rac imiTac aris ganpirobebu-
li, rom Seviwroebis seqsualuri xasiaTi muxlSi pirdapir mocemuli ar aris da, amasTan, seqsu-
aluri Seviwroeba SesaZleblad aRiqmeba mxolod samuSao sivrceSi. 

bulgareTi 

sisxlis samarTali121 aregulirebs piris Tanxmobis gareSe Cadenil seqsualur qmedebas da 
piris iZulebas, Caidinos seqsualuri qmedeba. seqsualuri Seviwroeba moicavs yvela aqts, ro-

118 ა.ილურიძის ციტ. ნაშ. გვ. 23-24.
119 ავსტრიის სისხლის სამართლის კოდექსი, 2016 წლის მდგომარეობით: http://www.icla.up.ac.za/ images/un/use-of-force/western-europe-
others/Austria/Criminal%20Code%20Austria%201998.pdf
120 ბელგიის სისხლის სამართლის კოდექსი: http://www.wipo.int/wipolex/en/details.jsp?id=11657
121 ბულგარეთის სისხლის სამართლის კოდექსი: http://www.vks.bg/english/vksen_p04_04.htm
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melic SeiZleba seqsualuri xelSeuxeblobis cnebaSi moeqces. aseve, sisxlis samarTali (153PC) 
damamZimebel garemoebad gamoyofs samsaxurebrivi mdgomareobis gamoyenebiT Cadenil seqsua-
lur Seviwroebas an seqsualur Zaladobas. Tumca, es muxli praqtikulad mkvdaria da praqtika-
Si ar gamoiyeneba. kviprosSi, daniaSi, germaniasa da latviaSi sisxlis samarTliT regulirdeba 
mxolod seqsualuri Seviwroebis ukiduresi da Zaladobrivi formebi, rogoricaa gaupatiure-
ba da gaupatiurebis mcdeloba. Seviwroebis da seqsualuri Seviwroebis koncepti germanul 
sisxlis samarTlis kanonmdeblobaSi gaTvaliswinebuli ar aris. sisxlis samarTlis kodeqsi 
exeba seqsualuri xasiaTis danaSaulebs (184) (g) mxolod mas Semdeg, rac is garkveul dones mi-
aRwevs (igulisxmeba SedarebiT mZime danaSaulebi). nagulisxmevia, rom seqsualuri Seviwroebis 
SedarebiT mcire formebi warmarTuli unda iyos pirisTvis moraluri zianis miyenebis Sesaxeb 
muxliT, magram amgvari ram praqtikaSi arasodes dafiqsirebula, radgan Tavad sasamarTloebs 
aqvT dasjadi seqsualuri qmedebis gagebis problema.

fineTi

sisxlis samarTlis kodeqsi122 (20)(5)(4) aregulirebs seqsualur Sewuxebas (sexual abuse), magram is 
mxolod iseT SemTxvevebs Seexeba, rodesac Semaviwroebeli „aSkarad iyenebs upiratesobas~ im 
piris winaaRmdeg, romelic gansakuTrebulad damokidebulia masze. Sesabamisad, naTelia, rom 
sisxlis samarTlis es muxli aregulirebs ara sazogadoebriv sivrceSi, aramed samuSao adgi-
las seqsualur Seviwroebas, vinaidan jer kidev sakamaToa, ramdenad „aSkaraa~ mamakacTa upi-
ratesoba qalze genderuli niSniT sazogadoebriv adgilebSi. 

safrangeTi  

safrangeTis sisxlis samarTlis kodeqsiT123 (222)(33) da (222) (33)(3) dasjadia moraluri da se-
qsualuri Seviwroeba da sasjelad dadgenilia 15,000 evromde jarima an erT wlamde Tavisu-
flebis aRkveTa. 

saberZneTi

seqsualuri Seviwroeba SeiZleba ganxiluli iyos, rogorc ufro zogadi disciplinuri gad-
acdoma, vidre samsaxurebrivi urTierTobebia. aseve, am konteqstSi SeiZleba ganixilebodes 
iseTi qmedebebic, rogorebicaa: „moqalaqeebisadmi, ufrosebisa an sxva TanamSromlebisadmi 
mimarTuli aramarTebuli qmedebebi”, „incidenti, romelic moxda samsaxurebrivi movaleobis 
Sesrulebis dros an mis gareSe~ _ es ori Canaweri saberZneTis sajaro moxeleTa Sesaxeb kan-
onSi124 (muxli 107, 3528/2007 aqti) iZleva imis varaudis SesaZleblobas, rom es kanoni samsax-
urebrivi urTierTobebis gareT Cadenili seqsualuri Seviwroebis qmedebebsac miesadageba. 
Tumca, sisxlis samarTlis kodeqsiT, seqsualuri Seviwroebis mxolod iseTi seriozuli for-
maa daregulirebuli, rogoricaa gaupatiureba an gaupatiurebis mcdeloba, romelic 5-dan 20 
wlamde Tavisuflebis aRkveTiT isjeba.

italia 

italiis sisxlis samarTals 2009 wels daemata axali muxli akidebaze (stalking),125 romelic 
gulisxmobs 6 Tvidan 4 wlamde Tavisuflebis aRkveTas im pirisTvis, romelic ganmeorebiTi 
qmedebiT aSinebs an aSfoTebs sxva pirs, aiZulebs mas, Secvalos sakuTari Cvevebi, iwvevs mas-
Si Rrma da gangrZobiT SiSs an SfoTvas, Tu msxverpli aris yofili partniori, arasrulwlo-
vani, fexmZime qali an SezRuduli SesaZleblobis mqone adamiani, Tu qmedeba Cadenilia raime 
iaraRis gamoyenebiT an SeniRbuli adamianis mier. sisxlis samarTlis saqme aRiZvreba mxolod 
mas Semdeg, rac msxverpli am faqtis Sesaxeb ganacxadebs. Tumca, sisxlis samarTlis saqmis aRZ-
vra savaldebuloa, Tu msxverpli arasrulwlovani an SezRuduli unarebis mqone piria, anda, 
Tu faqti dakavSirebulia sxva danaSaulTan, romelTan mimarTebiT sisxlis samarTlis devna 

122 ფინეთის სისხლის სამართლის კოდექსი: http://www.finlex.fi/en/laki/kaannokset/1889/en18890039.pdf 
123 საფრანგეთის სისხლის სამართლის კოდექსი: http://www.legislationline.org/documents/section/criminal-codes/country/30
124 საბერძნეთის კანონი საჯარო მოხელეთა შესახებ: http://www.ilo.org/dyn/natlex/natlex4.detail?p_ lang=en&p_isn=81308
125 იტალიის სისხლის სამართლის კოდექსი: http://www.drze.de/in-focus/euthanasia/modules/the-penal-codeof-italy?set_language=en
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iwyeba ex officio. me-8 muxlis Tanaxmad, sanam policia raime qmedebas ganaxorcielebs, msxverpl-
ma SeiZleba iTxovos misi sityvieri gafrTxileba. SesaZloa, policiam imoqmedos dauyovne-
bliv an werilobiTi mimarTvis Semdeg (Tu amas saWirod CaTvlis). Tu gafrTxilebis miuxedavad 
qmedeba mainc grZeldeba, policia moqmedebs msxverplis mier ganacxadis gakeTebis gareSec an 
gamoscems Semakavebel orders, romelic samarTlebrivad mboWavia. am kanonis safuZvelze Se-
qmnilia ufaso satelefono xazi, romelic msxverpls 24 saaTis ganmavlobaSi emsaxureba, mas 
Tavdapirvel fsiqologiur da iuridiul daxmarebas sTavazobs da, gadaudebeli aucileblo-
bis SemTxvevaSi, msxverplis TanxmobiT, faqtis Sesaxeb policias atyobinebs. italiis sisxlis 
samarTlis kodeqsSi aris kidev ramdenime muxli aRniSnul sakiTxebTan dakavSirebiT, kerZod: 
me-600 muxli _ „Seviwroeba an sxva pirebis Sewuxeba” (Harassment or disturbance to persons); 594-e muxli 
_ „Seuracxyofis (zianis) miyeneba„ (Insults). Tumca, adevnebisgan (stalking) gansxvavebiT, am muxleb-
is asamoqmedeblad Seviwroeba ganzrax gamiznuli unda iyos. 

litva 

litvis sisxlis samarTlis kodeqsis126 152-e muxli seqsualur Seviwroebas dasjad qmedebad 
ganixilavs (da ara _ danaSaulad). muxli mxolod samsaxurebriv urTierTobebSi myof an sxvag-
varad daqvemdebarebul pirebs exeba. Tumca, misi Sinaarsi sainteresoa, radgan seqsualuri Se-
viwroebisas, danaSaulis dadgomisTvis muxli iTvaliswinebs seqsualuri kontaqtis an dakmay-
ofilebis ganzraxvas.

holandia 

holandiis kanonmdeblobiT sajaro sivrceSi seqsualuri Seviwroeba ar regulirdeba. seqsua-
luri Seviwroeba regulirebulia samuSao adgilas, servisis miwodebisa an ganaTlebis miRebi-
sas, aseve, sazogadoebrivi SeTanxmebebiT. SesaZlebelia, holandiis policiaSi ganacxado zo-
gadad diskriminaciis Sesaxeb, rac moicavs diskriminacias yvela SesaZlo safuZvelze. Tumca, 
holandiis socialuri kvlevis institutis mier 2014 wlis martSi gamoqveynebul kvlevaSi mi-
TiTebulia, rom diskriminaciis Sesaxeb policiaSi msxverplTa mxolod 7% acxadebs.127 vinaidan 
sajaro sivrceSi seqsualuri Seviwroebis da sqesis gamo diskriminaciis done maRalia, Seiqmna 
samoqalaqo iniciativa straatintimidatie.nl, romelic proaqtiuli kampaniebiT da peticiiT iTxovs 
jarimis dakisrebas sajaro sivrceSi qalTa mimarT seqsualur Seviwroebaze. sainteresoa, rom 
peticia genderulad specifikuria da mxolod kacis mxridan qalis Seviwroebas exeba.128

daskvna

sxvadasxva qveynis kanonmdebloba am sakiTxs gansxvavebulad aregulirebs, arsebobs erTi Zir-
iTadi koncefcia, romelic sazogadoebriv sivrceSi seqsualuri Seviwroebis regulirebisken 
mimarTul yvela samarTlebriv aqtSi gvxvdeba. kerZod, qmedeba unda iyos arasasurveli da 
unda dadgindes qmedebis kavSiri seqsualur interesTan. amasTan, yvela qveynis kanonmdeblo-
ba erTxmad iziarebs princips, rom sajaro sivrceSi seqsualur SeviwroebasTan dakavSirebiT 
saqme mxolod msxverplis Setyobinebis Semdeg aRiZvreba. aqedan gamomdinare, am sakiTxze cno-
bierebis amaRleba erT-erTi aucilebeli komponentia, vinaidan es qmedeba, misi normalize-
buli da trivializebuli bunebidan gamomdinare, xSirad sazogadoebisaTvis uxilavia. aseve, 
sainteresoa genderulad gansazRvruli mimarTeba, rac ar gvxvdeba sajaro sivrceSi seqsu-
aluri Seviwroebis regulaciisas, magram gvxvdeba samuSao adgilas seqsualuri Seviwroebis 
regulaciis dros. rigi qveynis kanonmdebloba qmedebas gansazRvravs kacis mier qalis mimarT 
Cadenilad da amiT xazs usvams im faqts, rom seqsualuri Seviwroeba aris qalTa mimarT arse-
buli genderuli uTanasworobis da Cagvris produqti. am mosazrebas iziarebs aseve mkvlevar-
Ta umetesoba akademiur sivrceSi. Tumca, kanonmdeblobiT am sakiTxis regulirebisas, qmedeba 
genderulad gansazRvruli ar unda iyos, raTa sajaro sivrceSi seqsualuri Seviwroebis maqsi-
maluri SemTxveva daareguliros.

sainteresoa qmedebis winaswari ganzraxvis aucileblobac. zogierTi qveynis kanonmdebloba 

126 ლიტვის სისხლის სამართლის კოდექსი: http://www.legislationline.org/documents/section/criminal-codes
127 Andriessen, I., Fernee, H., Wittebrood, K., Perceived Discrimination in the Netherlands, Netherlands Institute for Social Research, 2014.
128 http://www.legislationline.org/documents/section/criminal-codes
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iTxovs, rom seqsualuri Seviwroeba iyos ganzraxi qmedeba. sajaro sivrceSi seqsualur Sevi-
wroebasTan dakavSirebiT sintia boumani pirdapir acxadebs, rom ar SeiZleba danaSaulis da 
pasuxismgeblobis gansazRvra Semaviwroeblis ganzraxvis safuZvelze.129 winaaRmdeg SemTxveva-
Si muxli mkvdradSobili iqneba, radgan zogjer SesaZloa Semaviwroeblis ganzraxvis mtkiceba 
msxverplisTvis rTuli an SeuZlebelic ki iyos. im qveynebis kanonmdeblobebis mixedviT, sad-
ac sajaro sivrceSi seqsualuri Seviwroeba pirdapir ar aris daregulirebuli da am qmedebas 
an mis romelime gamovlinebas sxva romelime muxli gansazRvravs, kanonsawinaaRmdegod misi 
kvalificirebisTvis xandaxan qmedebis ganmeorebiTobaa saWiro (magaliTad, didi britaneTi, 
italia). aucilebelia, rom kanonmdebloba, romelic sajaro sivrceSi seqsualur Seviwroebas 
moawesrigebs, ar iTxovdes qmedebis ganmeorebiTobas an gangrZobiTobas, radgan am kanonsawi-
naaRmdego qmedebis zogierTi gamoxatuleba (magaliTad, Sexeba sxeulis intimur adgilebze an 
genitaliebis Cveneba) SeiZleba erTjeradad moxdes da msxverplSi gamoiwvios sakmarisi SiSi 
da fsiqikuri stresi imisTvis, rom qmedeba dakvalificirdes, rogorc seqsualuri Seviwroeba. 
aseve sainteresoa, rom rogorc akademiur sivrceSi, ise sakanonmdeblo organoebsa Tu saja-
ro samsaxurebSi seqsualuri Seviwroebis winaaRmdeg mimarTuli RonisZiebebis umetesobaSi,130 
aucilebelia, rom qmedebas sCadiodes ucxo adamiani. 

6. qalebisa da gogonebis mkvleloba genderuli motiviT

gaeros generalurma asambleam 2013 wels miiRo rezolucia 68/191 „qalebisa da gogonebis131 
genderuli motiviT mkvlelobis winaaRmdeg zomebis miRebis“132 Sesaxeb, romelSic miTiTebu-
lia genderuli motiviT Cadenili sxvadasxva danaSaulis gamoZiebis, damnaSaveTa gamovle-
nis, dasjisa da prevenciuli zomebis gatarebis Taobaze. rezoluciaSi xazgasmulia sisxlis 
samarTlis marTlmsajulebis gaZlierebis aucilebloba genderuli motiviT Cadenil dana-
SaulebTan brZolis saqmeSi.

jer kidev 2012 wels qalTa mimarT Zaladobis winaaRmdeg sakiTxebSi gaeros specialurma momx-
senebelma Tavis angariSSi xazi gausva, rom qalTa mkvlelobebis dausjelobam udides masS-
tabebs miaRwia mTel msoflioSi.133  didi raodenobiT uaryofili gancxadebebi da sasamarTlo 
ganaCenebis mcire raodenoba qalTa mkvlelobebTan dakavSirebiT, realur problemas warmoad-
gens. amis ZiriTadi mizezebia:

•	 mkvlelobebamde wardgenili saCivrebis didi raodenobis uaryofa, riskebis araswori 
Sefaseba;

•	 procedurebis SemuSaveba, romlebic pasuxismgeblobas akisrebs sagamoZiebo organoebs 
da sasamarTlo devnis iniciativas _ msxverpls;

•	 sisxlis samarTlis gamoZiebisas genderuli fonis gauTvaliswinebloba;

•	 mowmeTa Cvenebebis garda, sxva mtkicebulebaTa gauTvaliswinebloba;

•	 danaSaulTa araswori kvalifikacia;

•	 damnaSaveTa mimarT Semamsubuqebeli garemoebebis gamoyeneba;

•	 dazaralebulTa da mowmeTa dacvis arasakmarisi efeqturoba.134

unda aRiniSnos, rom genderuli motiviT qalTa mkvlelobebi arc ise xSirad aris gamoZiebu-
li,135 magaliTad, xanZris dros qalTa mkvlelobebi, axalSobili gogonebis mkvleloba, sele-
qciuri abortebi, TviTmkvlelobamde miyvana. 

marTlmsajulebis efeqturobas da damnaSaveTa dasjas xels uSlis agreTve sasamarTlo 
sistemis mouqneloba aRniSnuli sakiTxis mimarT, rodesac sasamarTlo saqmis ganxilvisas ar 
iTvaliswinebs danaSaulis genderul fons.

129 Bowman, C. G., Street Harassment and the Informal Ghettoization of Women, Harvard Law Review, Vol.1067 (3), 1993.
130 ა.ილურიძის ციტ. ნაშ. გვ. 34.
131 დეკლარაციაში გოგონებში იგულისხმება 18 წლამდე არასრულწლოვანი გოგონები.
132 Taking action against gender-related killing of women and girls . Resolution adopted by the General Assembly on 18 December 2013 [on the report 
of the Third Committee (A/68/457)].
133 A/HRC/20/16, p.19.
134 UNODC/CCPCJ/EG.8/2014/2. P.17.
135 იქვე გვ.17.
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6.1. genderuli niSniT Cadenili mkvlelobebis arsi

ras warmoadgens genderuli motiviT qalTa mkvleloba? rogorc wesi, amaSi igulisxmeba qalTa 
mkvleloba imis gamo, rom is qalia, imis miuxedavad, es sazogadoebriv sferoSi xdeba Tu kerZo 
sferoSi. aRniSnuli koncefcia gaxmovanda me-20 saukunis 70-ian wlebSi da man miiRo special-
uri dasaxeleba „femicidi“.136 

femicidTan dakavSirebiT rig qveyanaSi gatarda sisxlis samarTlis kanonmdeblobis refor-
ma, gansakuTrebiT laTinur amerikaSi. 2012 wels qalTa mimarT Zaladobis sakiTxebis Sesaxeb 
specialurma momxsenebelma aRniSna, rom genderulad motivirebuli danaSaulebis ricxvma qa-
lebis winaaRmdeg SemaSfoTebeli xasiaTi miiRo. es mkvlelobebi Sefasda, rogorc Zaladobis 
ukiduresi gamoxatuleba. momxseneblis azriT, xSirad aseTi mkvlelobebi warmoadgens mud-
mivad gangrZobadi da ignorirebuli Zaladobis kulminacias.137

aRniSnul mkvlelobebs SeiZleba Tan sdevdes diskriminaciis sxva formebis gamovlinebac _ ra-
sis, sqesis, geografiuli mdebareobis, ganaTlebis, religiuri mrwamsis gamo da a.S.138

erTmaneTisgan ganarCeven genderuli niSniT qalTa mkvlelobis aqtiur da pasiur formebs. qa-
lTa mkvlelobebis aqtiur formebs miekuTvneba:

•	 seqsualuri partniorebis mxridan mkvleloba;

•	 mkvlelobebi, romlebic dakavSirebulia ritualur mkvlelobebTan;

•	 „Rirsebis mkvlelobebi“;

•	 mkvlelobebi SeiaraRebuli konfliqtebis dros;

•	 mkvleloba mziTvis gamo;

•	 mkvleloba seqsualuri orientaciis da genderuli identobis gamo;

•	 mkvleloba eTnikuri identobis gamo.

qalTa mkvlelobebis pasiuri formebs miekuTvneba:

•	 cudad Catarebuli an ukanono aborti, romelsac qalis sikvdili mohyva;

•	 dedaTa sikvdilianoba;

•	 qalis dasaxiCreba;

•	 adamianis vaWrobis Sedegad qalis mkvleloba;

•	 narkotikebis, iaraRiT vaWrobis, organizebuli danaSaulis  Sedegad qalTa mkvlelo-
bebi;

•	 qalTa da gogonaTa sikvdilianoba, romelic arasaTanado mopyrobis da movlis Sedegia;

•	 saxelmwifos ganzrax moqmedebis an umoqmedobis Sedegad qalTa da gogonaTa sikvdilia-
noba.

genderuli motiviT qalTa mkvleloba sakmaod rTuli dasakvalificirebeli aRmoCnda. mTavari 
amocanaa, rom zustad dadgindes genderuli motivi da mkvlelobis Cadenis garemoebebi. 

genderulad motivirebuli mkvlelobis msxverpli (dazaralebuli) generaluri asambleis 
mier ganisazRvra, rogorc „piri, romelsac individualurad an koleqtiurad miadga ziani, maT 
Soris, sxeulis dazianeba, hqonda emociuri gancdebi da ganicada moraluri an materialuri 
ziani.

esa Tu is piri miCneuli iqneba „dazaralebulad“ imis miuxedavad, samarTaldamrRvevi iyo da-
kavebuli, dapatimrebuli, wardga sasamarTlos winaSe da aris Tu ara is msjavrdebuli, arian 
Tu ara samarTaldamrRvevi da dazaralebuli erTmaneTTan naTesaur kavSirSi. termini „daza-

136 საქართველოში  ფემიციდის  ზუსტი სტატისტიკა არ არსებობს. არსებული მონაცემებით, 2010 წელს დაფიქსირდა 1 ფაქტი, 2011 
წელს – 3, 2012 წელს – 8,  2013 წელს – 8, 2014 წელს – 34 ფაქტი, ხოლო 2015 წელს ქალთა მკვლელობისა და მკვლელობის მცდელობის 
ფაქტებზე გამოძიება 28 სისხლის სამართალის საქმეზე დაიწყო. 2016 წლის ათი თვის მონაცემებით, ოჯახში ძალადობას 13 ადამიანი 
შეეწირა. 2017 წლის 29 აგვისტოს მონაცემებით კი 20 ადამიანი მოკლეს. ძალიან დამაფიქრებელია, რომ შინაგან საქმეთა სამინისტრო 
მოკლულთა გენდერულ სურათს აღარ მიუთითებს. თუმცა, სავარაუდოდ, მოკლულთა უმრავლესობა სწორედ ქალია, ვინაიდან  2017 
წლის ორ კვარტალში ოჯახში ძალადობის 1580 მსხვერპლი ქალი იყო, 1557 მოძალადე კი - მამაკაცი. ამ ვარაუდს ისიც ადასტურებს, 
რომ საქართველოს მთავარი პროკურატურის ინფორმაციით, 2017 წელს ოჯახში ძალადობას  12 ქალი შეეწირა. https://socreactive.
wordpress.com/2017/11/18/ფემიციდი/.
137 Gender-related killing of women and girls: promising practices, challenges and practical recommendations. Expert Group on gender-related killing 
of women and girls Bangkok, 11-13 November 2014. UNODC/CCPCJ/EG.8/2014/2
138 A/HRC/20/16, #16.
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ralebuli“ aseve moicavs axlo naTesavebs an msxverplis kmayofaze myof pirebs, aseve, pirebs, 
romlebic exmarebodnen an cdilobdnen msxverplis daxmarebas da viqtimizaciis Tavidan ac-
ilebas.139

genderuli motiviT mkvlelobis gamoZiebisa da Tavidan acilebis mizniT, sasamarTlo ganxil-
visa da sasjelis Sefardebisas gamoiyeneba 3 ZiriTadi midgoma:

•	 pirveli midgoma _ sisxlis samarTlis kanonmdeblobaSi Setanilia „femicidis“ dan-
aSaulebi, rogorc damoukidebeli Semadgenloba (magaliTad, laTinuri amerikis 
qveynebis sisxlis samarTlis kanonmdebloba);140

•	 meore midgoma _ genderuli motivi, rogorc damamZimebeli garemoeba. es aris obieqtu-
ri da subieqturi garemoebebis erToblioba. obieqturi garemoebebia, magaliTad, urT-
ierToba msxverplsa da damnaSaves Soris, xolo subieqturia, magaliTad, siZulvili, 
Rirsebis Selaxva da sxva;141

•	 mesame midgoma _ sisxlis samarTliT dasjadi mkvlelobebis asaxva kodeqsebSi, rom-
lebic genderulad neitraluria da gulisxmobs, rom qali da mamakaci Tanasworufle-
bianebi arian kanonis winaSe.142 

gaero araerTxel miuTiTebda, rom genderulad motivirebuli mkvlelobebis mizezebi da Se-
degebi xSirad gaurkvevelia. genderuli niSniT mkvlelobebis SesaCereblad saWiroa komple-
qsuri midgoma, romelic moicavs samarTlebriv, administraciul, politikur da sxva zomebs, 
raTa aRmoifxvras diskriminaciisa da Zaladobis socialur-politikuri, ekonomikuri, kul-
turuli da sxva faqtorebi. saxelmwifoebma unda gaacnobieron, rom femicidi aris danaSau-
li, romelic sajaro dawesebulebebisa da Tanamdebobis pirebis umoqmedobisa Tu arasaTana-
do reagirebis Sedegia. swored es ukanasknelni arian valdebulni, daicvan im qalebis sicocx-
lis ufleba, romlebic cxovrebis manZilze araerTxel daeqvemdebarnen diskriminaciasa da 
Zaladobas. mkvlelobis saqmeebis Seswavla xSirad xdeba arasakmarisad da saqmeebSi araferia 
naTqvami genderuli motiviT mkvlelobebze. qalTa mkvlelobebi zogjer gamouZiebeli rCe-
ba da es faqtebi gaigivebulia `TviTmkvlelobasTan“, „SemTxveviT sikvdilTan“ da sxva. aseTi 
gaurkvevloba Tavis asaxvas poulobs gamoZiebis meTodebis arCevisa da sagamoZiebo organoe-
bis koordinaciis dros.

zemoTqmulidan gamomdinare, zogierTma qveyanam Tavis sisxlis samarTlis kodeqsSi gaiTval-
iswina specialuri danaSauli „femicidis“ saxiT.143

amJamad evropaSi termini `femicidi~ farTod aris gavrcelebuli da gulisxmobs qalis ganz-
rax mkvlelobas imis gamo, rom igi qalia. termini xSirad gamoiyeneba sociologebisa da krim-
inologebis mier TviTmkvlelobaTa genderuli perspeqtiviT SeswavlisTvisac.144 is warmoad-
gens qalis mimarT Zaladobis yvelaze eqstremalur formas, rac aris qalis mimarT diskrimi-
naciis sazogadoebaSi arsebuli yvelaze Sokismomgvreli simptomi. genderuli niSniT mkvle-
loba, rogorc wesi, ar aris izolirebuli qmedeba, romelic xdeba uecrad da moulodnelad, 
aramed, umetes SemTxvevaSi, aris genderuli niSniT diskriminaciisa da Zaladobis gangrZobadi 
qmedebis saboloo aqti.145

139 Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power, General Assembly resolution 40/34.
140 General Assembly resolution 68/191; Human Rights Council resolution 23/25, and the Agreed conclusions on the elimination and prevention of 
all forms of violence against women and girls of the Commission on the Status of Women, E/2013/27-E/CN.6/2013/11. ასევე იხ. UNODC/CCPCJ/
EG.8/2014/CRP.1, para. 8; Secretary-General’s campaign UNiTE, La regulación del delito de femicidio/feminicidio en América Latina y el Caribe, 
July 2012.
141 Declaration on Femicide, OEA/Ser.L/II.7.10, 15 August 2008.
142 UNODC/CCPCJ/EG.8/2014/CRP.1, paras. 6-7.
143 ქალის მიმართ ძალადობა ქმედებების ფართო სპექტრს მოიცავს - დაწყებული სიტყვიერი შევიწროებით და ემოციური 
ძალადობის სხვა ფორმებით, დამთავრებული ყოველდღიური ფიზიკური ან სექსუალური ძალადობით. აღნიშნულ ქმედებებს კი, 
საბოლოოდ, მივყავართ ქალთა მკვლელობამდე, ანუ ფემიციდამდე. ფემიციდის მსხვერპლი ქალების 70% დაქვემდებარებული იყო 
მათი მკვლელი პარტნიორების მხრიდან ფიზიკურ ძალადობას, რაც იმის მაჩვენებელია, რომ მსხვერპლის მიმართ ძალადობა არის 
ფემიციდის უპირველესი რისკფაქტორი.Campbell J. C., Risk Factors for Femicide in Abusive Relationships: Results From a Multisite Case Control 
Study, American Journal of Public Health. 2003; გვ. 93. იხ. მ.კურტანიძე, ნ.ბრამიშვილი, ბ.პატარაია. ფემიციდი - დისკრიმინაციული 
დანაშაული და მასთან ბრძოლის სახელმწიფო ვალდებულება.თბილისი, დეკემბერი, 2016.
144 Spinelli, B: “Femicide and Feminicide in Europe. Gender-motivated killings of women as a result of intimate Partner of intimate partner violence”, 
Expert Paper, October 2011, p.7.
145 ადამიანის უფლებათა უმაღლესი კომისრის ოფისი, ქალებისა და გოგონების გენდერული ნიშნით მკვლელობები.
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6.2. genderulad motivirebuli mkvlelobebis gamomwvevi mizezebi

ojaxSi Zaladobis SemTxvevebze statistikuri informaciis Segroveba yvelaze rTul sakiTxs 
warmoadgens, radgan aseTi faqtebis didi nawili policiisadmi mimarTvis gareSe rCeba. ma-
Sinac ki, roca policias mimarTaven, es ukanaskneli aseT saqmeebs genderuli perspeqtivis 
WrilSi ar swavlobs.146 iseTi mniSvnelovani aspeqtebi, rogoric aris moZaladis pirovneba, 
misi kavSiri msxverplTan, Zalauflebrivi mdgomareoba xSirad ugulebelyofilia gamoZiebis 
dawyebis Tu mimdinareobis procesSi.147 qalTa mimarT Zaladoba yvelaze xSirad xdeba ojaxSi. 
intimur-partnioruli Zaladoba (Intimate partner violence - IPV) qalis mimarT ojaxSi Zaladobis 
yvelaze gavrcelebuli formaa. 

aRiarebulia, rom femicidis riskfaqtorebs Soris yvelaze metad gavrcelebuli faqto-
ria fizikuri Zaladobis istoria moZaladesa da msxverpls Soris. sxva mniSvnelovan risk-
faqtorebs miekuTvneba: eWvianoba, fizikuri an ekonomikuri SezRudvebi da socialuri izola-
cia.

SesaZloa, msxverpli ar ganicdides sistemuri xasiaTis fizikur Zaladobas partnioris an 
ojaxis wevris mxridan, Tumca, masze xorcieldebodes Zaladobis iseTi forma, rogoric aris 
kontroli. aRsaniSnavia, rom urTierToba, romelic erTi SexedviT ar aris Zaladobrivi xasi-
aTis da ar moicavs fizikuri Zaladobis SemTxvevebs, xSirad saTanadod ar fasdeba msxverplis, 
socialuri muSakebis da samarTaldamcavebis mier. aucilebelia, moZaladis mxridan msxver-
plze kontrolis ganxorcieleba miCneuli iyos Zaladobis erT-erT mniSvnelovan formad, ro-
melic SeiZleba femicidiTac dasruldes.148

femicidis prevenciisTvis mniSvnelovania, rom saxelmwifos mxridan moxdes femicidis, is-
eve, rogorc sxva genderulad motivirebuli danaSaulebis, siRrmiseuli Seswavla da anal-
izi. genderuli Zaladobis sxvadasxva formis Sesaxeb statistikuri informaciis warmoeba 
riskfaqtorebis da saerTo maxasiaTeblebis gamovlenis saSualebas iZleva. femicidis Sesaxeb 
riskfaqtorebi SesaZloa ramdenime ZiriTad jgufad daiyos: wyvilebs Soris urTierTobasTan 
dakavSirebuli faqtorebi, sociumTan dakavSirebuli da msxverplsa da moZaladesTan dakav-
Sirebuli faqtorebi. 

femicidis gamoZiebis dros Zalian mniSvnelovania, gamoikveTos msxverplsa da, aseve, mo-
ZaladesTan dakavSirebuli riskfaqtorebi.

msxverplTan dakavSirebul riskfaqtorebze saubrisas, unda aRiniSnos, rom intimur-part-
nioruli urTierTobebi xangrZlivi xasiaTisaa. msxverpli Zaladobriv urTierTobaSi wlebis 
ganmavlobaSi rCeba. rogorc italiaSi Catarebulma kvlevam cxadyo, qalebi saSualod 5-6 wlis 
ganmavlobaSi itanen Zaladobas, sanam samarTaldamcav organoebs mimarTaven. aRniSnuli Sesa-
Zloa 30 wlis manZilzec ki gagrZeldes.149 

msxverplTan dakavSirebuli riskfaqtorebidan gansakuTrebiT sayuradReboa Semdegi: 

•	 socialuri daxmarebis nakleboba;

•	 saxelmwifo struqturebis mxardaWeris nakleboba (servisebze xelmisawvdomobis prob-
lema, undobloba); 

•	 genderuli stereotipebi (tradiciuli da religiuri Sexedulebebi da crurwmenebi); 

•	 Svilebze zrunvis faqtori; 

•	 ekonomikuri statusi/umuSevroba; 

•	 sacxovrebeli adgilis dakargvis SiSi; 

•	 fsiqikur janmrTelobasTan dakavSirebuli problemebi; 

•	 narkotikul nivTierebebze damokidebuleba.

146 Spinelli, B: “Femicide and Feminicide in Europe. Gender-motivated killings of women as a result of intimate Partner of intimate partner violence”, 
Expert Paper, October 2011, გვ. 7.
147 PROJECT DAPHNE,. The research uses official data from national countries and from international sources (Eurostat, WHO, UNODC-HEUNI, 
Interpol). სპინელის ციტირებული ნაშ.  გვ. 19.
148 NICOLAIDIS, C., CURRY, M.A., ULRICH, Y., SHARPS, P., McFARLANE, J., CAMPBELL, D., GARY, F., LAUGHON, K., GLASS, N., and 
CAMPBELL, J. (2003), “Could We Have Known? A Qualitative Analysis of Data from Women Who Survived an Attempted Homicide by an 
IntimatePartner”, in Journal of General Internal Medicine, Vol.18, October 2003, გვ. 792.
149 BALDRY, A. (2008), “Intimate partner violence and risk assessment: the implementation of S.A.R.A., Screening version in Italy”, in WINKEL 
(2008), გვ. 88.
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moZaladesTan dakavSirebuli riskfaqtorebidan gamoiyofa Semdegi: 

•	 patriarqaluri Rirebulebebi (mkacri stereotipuli Sexedulebebi maskulinobaze, 
mizoginia, qalis aRqma sakuTrebad);

•	 ojaxis struqtura (ojaxi, romelsac aqvs mkacrad gansazRvruli subordinaciuli xas-
iaTi, sadac ojaxis Tavi mamakacia);150 

•	 moZaladis mier bavSvobaSi gancdili Zaladoba (rogorc did britaneTSi Catarebul-
ma kvlevam aCvena, intimur-partniorul urTierTobebSi moZaladeTa 20% Tavad iyo 
Zaladobis msxverpli bavSvobaSi;151 kvlevaTa didi nawili adasturebs, rom Zaladobis 
msxverpli bavSvebi arian didi riskis qveS, rom momavalSi Tavad iqcnen moZaladeebad;152 

•	 cecxlsasroli iaraRis floba; 

•	 moZaladis kriminaluri istoria; 

•	 warsulSi nasamarTloba; 

•	 fsiqikuri janmrTelobis problemebi; 

•	 alkoholsa an narkotikul nivTierebebze damokidebuleba.153

6.3. qalTa mkvlelobebis gamoZieba da sisxlissamarTlebrivi devna

femicidTan brZolis kuTxiT, iseve, rogorc ojaxSi Zaladobisa da adevnebis mimarTulebiT, 
arsebobs ramdenime modeli. mTel rig qveynebSi ojaxSi Zaladoba da partnioris mxridan Zal-
adoba iTvleba sajaro braldebad, sajaro xasiaTis samarTaldarRvevad. aseTi danaSauli ar 
moiTxovs msxverplis mxridan raime gancxadebis gakeTebas da ar miiCneva kerZo braldebad.154 
sxva qveynebSi, im SemTxvevebSic, rodesac msxverpli an misi axlobeli ukan gaitanen gancxade-
bas, prokuratura gamoZiebas ar wyvets.155 saxelmwifoTa nawili sxva midgomas iziarebs, ker-
Zod, prokurors aqvs ufleba, Tavad gadawyvitos, aRZras Tu ara sisxlissamarTlebrivi devna 
ojaxSi Zaladobis faqtze.156 zogan femicidis, aseve, ojaxSi Zaladobisa da adevnebis SemTx-
vevebSi policias eZleva moqmedebis specialuri uflebamosileba (Sevides saxlSi sasamarTlo 
orderis gareSe, aukrZalos moZalades saxlis datoveba da sxva).157

saukeTeso praqtika

evrokavSiris zogierT qveyanaSi (espaneTi, didi britaneTi)158 ojaxSi Zaladobis danaSauli 
da  qalTa mimarT ZaladobasTan brZola prioritetul amocanad gamocxadda policiisa da 
prokuraturisaTvis. Seiqmna specialuri sapolicio danayofebi da ganyofilebebi (magaliTad 

150 BALDRY, A. (2008), “Intimate partner violence and risk assessment: the implementation of S.A.R.A., Screening version in Italy”, in WINKEL 
(2008), გვ. 88. 
151 DOBASH, R.E., DOBASH, R.P., CAVANAGH, K., and LEWIS, R. (2004), “Not and Ordinary Killer; Just an Ordinary Guy: When Men Murder an 
Intimate Woman Partner”, in Violence Against Women, vol.20, iss.6, გვ. 577- 605. 
152 WIDOM, C. (1989a), “The cycle of violence”, in Science, n.244, pp.160-165; WIDOM, C. (1989b), “Does violence beget violence? A critical 
examination of the literature”, in Psychological Bulletin, vol.106, iss.1, გვ.3-28.
153 იმ ევროპული ქვეყნების სტატისტიკა, სადაც ხორციელდება ინფორმაციის შეგროვება აღნიშნულ საკითხთან დაკავშირებით: 
ესტონეთის მონაცემებით, მოძალადეთა 44% იყო ალკოჰოლის ზემოქმედების ქვეშ, 75% - ფინეთში, 51% - უნგრეთში, 24% - დიდ 
ბრიტანეთში, 42% - ნორვეგიაში. მ.კურტანიძე, ნ.ბრამიშვილი, ბ.პატარაია. ფემიციდი - დისკრიმინაციული დანაშაული და მასთან 
ბრძოლის სახელმწიფო ვალდებულება.თბილისი, დეკემბერი, 2016. გვ.14.
154 Tara N, Richards et. Al. Exploring News Coverage of Femicide: Does the News Add Insult to Injury? Feminist Criminology 2011. Vol. 6(3). 
P.179. in UNODC/CCPCJ/EG.8/2014/2
155 EU Feasibility Study. P.64. 
156 EU Feasibility Study. P.64.
157 ინგლისსა და უელსში ფუნქციონირებს 141 სპეციალური სასამართლო, რომლებიც იხილავენ ოჯახში ძალადობის საქმეებს; 
92 სპეციალური სასამართლოა ესპანეთში, რომლებიც იხილავენ გენდერული ნიშნით ჩადენილ დანაშაულებს, ასევე, არის 366 
შერეული სახის სასამართლო. EU Feasibility Study to assess the possibilities, opportunities and needs to standardize national legislation 
on violence against women, violence against children and sexual orientation violence. Brusels 2010.pp.64 and 204, p.65; Cusack, Eliminating 
judicial stereotyping, 2014. P.64.
158 ინგლისსა და უელსში ფუნქციონირებს 141 სპეციალური სასამართლო, რომლებიც იხილავენ ოჯახში ძალადობის საქმეებს; 
92 სპეციალური სასამართლოა ესპანეთში, რომლებიც იხილავენ გენდერული ნიშნით ჩადენილ დანაშაულებს, ასევე, არის 366 
შერეული სახის სასამართლო. EU Feasibility Study to assess the possibilities, opportunities and needs to standardize national legislation 
on violence against women, violence against children and sexual orientation violence. Brusels 2010.pp.64 and 204, p.65; Cusack, Eliminating 
judicial stereotyping, 2014. P.64.
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espaneTi), romlebic genderuli niSniT qalTa mkvlelobebs iZieben.159 evrokavSiris zogierT 
qveyanaSi (espaneTi, didi britaneTi)160 funqcionirebs specialuri sasamarTloebi, romlebic 
ojaxSi Zaladobis saqmeebs ixilaven.161

saukeTeso praqtika imazec metyvelebs, rom TiTqmis yvela qveyanaSi iqmneba specializebuli 
instituciuri samTavrobo strategiebi, saxelmZRvanelo principebi, xdeba sasamarTlo orga-
noebis muSakTa momzadeba. 

saerTaSoriso samarTalSi diskriminaciis akrZalvis normis interpretaciisas xSirad mimar-
Taven aristoteles liberalur wess: `yvela msgavsi SemTxvevisas moiqeci erTgvarovnad, xolo 
sxvadasxva SemTxvevaSi _ sxvadasxvagvarad“. sqesis/genderis niSniT diskriminaciis akrZalvis 
sferoSi figurirebs orive sqesisadmi Tanabari mopyroba da diferencirebuli mopyrobis 
akrZalva, miuxedavad imisa, rom araTanabari mopyroba ar iTvleba diskriminaciad maSin, rode-
sac amgvari mopyrobisas arsebobs gonivruli da obieqturi safuZvlebi.162 

adamianis uflebaTa evropuli sasamarTlos praqtikis Sesabamisad, diskriminacias adgili aqvs 
erTsa da imave situaciaSi sxvadasxva piris mimarT sxvadasxvagvari mopyrobisas, rodesac amg-
vari mopyroba ar aris  gamarTlebuli arc obieqturi da arc gonivruli mizezebiT. diskrimi-
nacias aqvs adgili maSinac, rodesac sxvadasxva situaciaSi myof pirebs erTnairad epyrobian. 

evropuli sasamarTlos zogierT saqmeSi sasamarTlos msjeloba efuZneba princips, rom pozi-
tiuri zomebi gamarTlebulia „faqtobrivi uTanabrobiT“. magaliTad, saqmeSi „steki da sxve-
bi gaerTianebuli samefos winaaRmdeg“ sasamarTlo miuTiTebs, rom qalebisa da mamakacebisT-
vis gadaxdil sapensio danamatebs (daxmarebas) Soris sxvaoba ar warmoadgens diskriminacias, 
vinaidan sxvadasxvagvari mopyroba gamarTlebulia qalsa da mamakacs Soris arsebuli social-
uri uTanasworobis sakompensaciod. sasamarTlom aRniSna, rom „gansxvavebuli mopyroba kval-
ificirebulia diskriminaciad, rodesac ar arsebobs obieqturi da gonivruli safuZveli, anu, 
Tuki sxvaoba ar emyareba gonivrul mizans an miznis misaRwevi saSualebebi ar aris am miznis 
Tanazomieri.163

kidev erTi faqtori, romelic diskriminaciis sakiTxs ukavSirdeba, aris diskriminaciis sim-
ravle/momijnave diskriminacia (gadamkveTi diskriminacia), rodesac sqesis niSniT qalis mi-
marT diskriminacia „gardauvlad aris dakavSirebuli“164 sxva damamZimebel garemoebebTan.165 
umetes SemTxvevaSi qalTa uflebebis darRvevas Tan sdevs sxva niSnebiT diskriminaciac, ker-
Zod:

•	 erovnuli/eTnikuri kuTvnileba;

•	 ZirZveli mosaxleobisadmi kuTvnileba/ena, warmomavloba;

•	 migrantis an ltolvilis statusi, iZulebiT gadaadgilebulis statusi;

•	 religia an aRmsarebloba;

•	 asaki;

•	 janmrTelobis mdgomareoba;

•	 ojaxuri mdgomareoba da/an bavSvebis arseboba;

•	 seqsualuri orientacia/genderuli identoba;

•	 invalidoba;

•	 qalaqSi/sofelSi cxovreba;

159 UNIDC/CCPCJ/EG8/2014/CRP.1. p.61-73.
160 ინგლისსა და უელსში ფუნქციონირებს 141 სპეციალური სასამართლო, რომლებიც იხილავენ ოჯახში ძალადობის საქმეებს; 
92 სპეციალური სასამართლოა ესპანეთში, რომლებიც იხილავენ გენდერული ნიშნით ჩადენილ დანაშაულებს, ასევე, არის 366 
შერეული სახის სასამართლო. EU Feasibility Study to assess the possibilities, opportunities and needs to standardize national legislation 
on violence against women, violence against children and sexual orientation violence. Brusels 2010.pp.64 and 204, p.65; Cusack, Eliminating 
judicial stereotyping, 2014. P.64.
161 EU Feasibility Study to assess the possibilities, opportunities and needs to standardize national legislation on violence against women, 
violence against children and sexual orientation violence. Brusels 2010.pp.64 and 204, p.65; Cusack, Eliminating judicial stereotyping, 2014. 
P.64. www.ohchr.org/eng/issues/women/WRGs/Pages/Documentation.
162 საერთაშორისო სამართლის კომისიის ყოველწლიური გამოცემა, 2001 წ, ნაწილი II, პარაგრაფი 77.
163 Ивана Радачич. 2012. «Подход Европейского суда по правам человека к дискриминации по половому признаку», «Обзор европейского 
закона о гендерном равенстве» 1.
164 Ивана Радачич. 2012. «Подход Европейского суда по правам человека к дискриминации по половому признаку», «Обзор европейского 
закона о гендерном равенстве» 1.
165 CEDAW Recommendation. 2010. General Recommendation N28, #18.  General Recommendation #33.2015.  
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•	 socialur-ekonomikuri mdgomareoba;

•	 politikuri kuTvnileba.

genderuli stereotipebi da crurwmenebi

stereotipi aris azri an Sexeduleba, romelic gaaCniaT an unda gaaCndeT garkveuli jgufebis 
warmomadgenlebs, aseve, imis Taobaze, Tu ra rols asruleben an unda asrulebdnen es jgufe-
bi.~166 aRniSnuli stereotipebi garkveulwilad gansazRvravs sazogadoebis damokidebulebas 
ama Tu im sakiTxisadmi. 

saxelmwifos pozitiuri valdebulebebi

adamianis uflebaTa evropulma sasamarTlom saqmeebze _ „m.s. bulgareTis winaaRmdeg“ (2003) 
da „opuzi TurqeTis winaaRmdeg“ (2009) _ Tavis gadawyvetilebebSi Camoayaliba principi, rom-
lis Tanaxmadac, saxelmwifoebma unda miiRon garkveuli zomebi adamianis uflebaTa darRvevis 
SemTxvevebSi imis miuxedavad, es darRvevebi Caidina TviT xelisuflebam Tu kerZo pirma. saxel-
mwifo valdebulia, gamoiZios aRniSnuli faqtebi, daakavos damnaSaveebi da daakisros maT pa-
suxismgebloba. am principis analizs msjeloba mihyavs saxelmwifos mxridan Sesabamisi yur-
adRebis principis „damuSavebamde.167

aRniSnuli principi pirvelad gamoyenebuli iyo saqmeSi `X da Y niderlandebis winaaRmdeg“, 
kerZod, pozitiuri valdebulebebi saxelmwifosgan moiTxovs ara mxolod uflebebis dar-
Rvevisgan Tavis Sekavebas, aramed, aseve, sxva kerZo pirebis mxridan aseTi darRvevebis Cadenis 
aRkveTasac. saqmeSi „m.s. bulgareTis winaaRmdeg“ strasburgis sasamarTlom pirdapir miuTi-
Ta, rom konvenciis me-3 da me-8 muxlebidan gamomdinare, saxelmwifo valdebulia, gamoiZios 
gaupatiurebis saqmeebi da miiRos efeqturi zomebi damnaSave pirTa pasuxisgebaSi micemis 
mizniT. saqmeze „maslovi ruseTis winaaRmdeg“ (2009) gadawyvetilebaSi sasamarTlom aRniSna, 
rom gaupatiurebis aSkarad Rirsebis Semlaxveli xasiaTi gansakuTrebul datvirTvas sZens 
saxelmwifos procesualur valdebulebebs. „oficialuri efeqturi gamoZieba miznad unda 
isaxavdes damnaSave pirTa dadgenas da pasuxisgebaSi micemas ... efeqturobis minimaluri stan-
dartebi, romlebic gansazRvrulia sasamarTlos praqtikiT, aseve aerTianebs imis moTxovnas, 
rom gamoZieba unda iyos miukerZoebeli, damoukidebeli da eqvemdebarebodes sazogadoebis mx-
ridan kontrols. saxelmwifo xelisuflebis kompetenturi organoebi unda moqmedebdnen misa-
baZi gulmodginebiT da operatiulobiT“. aRniSnuli moTxovnebi seriozul amocanebs ayeneben 
sagamoZiebo da prokuraturis organoebis winaSe. es organoebi pasuxismgebelni arian gaupati-
urebis winaaRmdeg brZolis kanonmdeblobis aRsrulebaze da filtraven sisxlis samarTlis 
marTlmsajulebidan gaupatiurebis Sesaxeb Semosul informacias“.168

pirveladi kontaqti xorcieldeba sapatrulo policiis warmomadgenlebTan. savaraudo da-
naSaulis adgilze misvlisas sapatrulo policiis TanamSromelma, pirvel rigSi, naTlad da 
gasagebad unda auxsnas savaraudo msxverpls an mowmes, Tu risi gakeTeba SeuZlia. patrulis 
TanamSroml(eb)is reagireba unda iyos Semdegnairi: 

•	 droulad Seafasos antisazogadoebrivi qcevis riski, misi mimarTeba msxverplsa da 
garSemomyofebTan;

•	 gaerkves viTarebaSi, gamohkiTxos dazaralebuli an mesame piri, romlisganac miiRo 
informacia danaSaulis Sesaxeb. yuradRebiT da gulisyuriT moagrovos SeZlebisdag-
varad sruli da amomwuravi informacia;

•	 daafiqsiros msxverplsa an mowmeze SesaZlo nebismieri ziani (maT Soris, nebismieri 
dazianeba) da, saWiroebis SemTxvevaSi, gamoiZaxos saswrafo daxmareba an uzrunvely-
os sxva Sesabamisi servisi. savaraudo msxverplisa Tu mowmis gamokiTxvisas arsebiT-
ad mniSvnelovania, sapatrulo policiis TanamSromelma daicvas eTikis standartebi 
da Tavi aaridos diskriminaciul qcevas, ramac, SesaZloa, xeli SeuSalos msxverpls/

166 Rebecca J. Cook and Simone Cusack/ 2010/ Gender Stereotyping: Transnational Legal Perspectives. Philadelphia: University of Pennsylvania Press, p. 9.
167 Frederica Acar and Raluca Popa. 2016. From Feminist Legal Project to Groundbreaking Regional Treaty: The Making of the Council of Europe 
Convention on Preventing and Combating Violence against Women and Domestic Violence. European Journal of Human Rights. 2016/3. pp. 287-319.
168 Patricia Londono. 2010. Chapter 7. Defining Rape under the European Convention on Human Rights. Torture, consent and equality in McGlynn, 
Clare, and Vanessa E. Munro, eds. Rethinking rape law: International and comparative perspectives. Routledge.
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mowmes, gaixsnas da iTanamSromlos policiasTan. amasTan, msxverplisa da mowmis mimarT 
TanagrZnobiT mopyroba da yvela detalis yuradRebiT mosmena aseve aCvenebs msxver-
pls, rom mis saqmes seriozulad ekidebian.169

seqsualuri Zaladoba

1. winaswar ganzraxuli qmedebebi unda iyos kriminalizebuli: 

a)  sxva adamianis sxeulTan sqesobrivi bunebis arakonsensualur vaginalur, analur an ora-
lur kavSirSi Sesvla sxeulis nebismieri nawiliT an raime sagniT; 

b)  sxva adamianTan sqesobrivi bunebis sxva arakonsensualuri aqtis damyareba; 

g)  sxva adamianis waqezeba mesame adamianTan sqesobrivi bunebis arakonsensualuri aqtis dam-
yarebaze. 

2. Tanxmoba unda iyos nebayoflobiTi, rogorc pirovnebis survilis Tavisufali gamoxatvis 
Sedegi da arsebuli garemoebebis konteqstSi Sefasebuli. 

3. mxareebma unda miiRon yvela saWiro sakanonmdeblo an sxva zoma imis uzrunvelsayofad, rom 
1-li paragrafis debulebebi gamoyenebuli iyos im aqtebTan dakavSirebiTac, romlebic Cade-
nilia yofili an amJamindeli meuRleebis an partniorebis mimarT, rogorc es dadgenilia qvey-
nis Sida kanoniT. garda stambolis konvenciisa, seqsualuri Zaladobis msxverplTa dacva ga-
rantirebulia sxva saerTaSoriso dokumentebiTac.170

saxelmwifoebs gaaCniaT pozitiuri valdebuleba, gamoiZion seqsualuri Zaladobis yvela faq-
ti, maT Soris, is danaSaulebic, romelTa ganxorcielebisas gamoyenebulo ar yofila fiziku-
ri Zala, xolo msxverpli winaaRmdegobas ar uwevda moZalades. 

gasaTvaliswinebelia is garemoebac, rom stambolis konvencia, iseve, rogorc evrosasamarT-
los praqtika, mTavar makvalificirebel garemoebad miiCnevs msxverplis Tanxmobis ararse-
bobas maSin, roca CEDAW komiteti Tavis gadawyvetilebebSi danaSaulis Semadgenlobis niSnebSi 
uTiTebs rogorc msxverplis uars, ise iZulebas farTo gagebiT.171

gamoZiebis meTodebi

ojaxSi Zaladoba mxolod qalis mimarT Zaladobas da mis problemas ar warmoadgens. prokurore-
bi, gamomZieblebi, policielebi, mosamarTleebi, advokatebi, arasamTavrobo uflebadamcve-
li organizaciebis warmomadgenlebi TavianT profesiul saqmianobaSi awydebian genderuli 
niSniT Zaladobis faqtebs, maT Soris, ojaxSi Zaladobis danaSaulebs. aRniSnuli danaSaulebi 
moiTxovs Tavisebur midgomas da warmoSobs garkveul sirTuleebs samarTaldamcavi sistemis 
muSakebisTvis. sxva danaSaulebisgan gansxvavebiT, Zaladobis faqtebs (seqsualuri, ojaxSi 
Zaladoba) msxverplic malavs. es faqtebi pirad cxovrebasTan aris dakavSirebuli da, rogorc 
wesi, mravaljer meordeba.

ojaxSi Zaladoba aerTianebs fizikur, seqsualur da fsiqologiur Zaladobas. zogjer adgili 
aqvs Zaladobriv qmedebas ramdenimejer. zog SemTxvevaSi ojaxSi Zaladoba efuZneba stereo-
tipebs, ugulebelyofilia misi fsiqologiuri da emociuri mxare. amitom gamoZiebis dros an 
sasamarTlo ganxilvisas arasaTanado yuradReba eTmoba Zaladobis am formebs da ar gaicema 
damcavi an Semakavebeli orderebi. 

Zaladobas adgili aqvs ara mxolod meuRleebs Soris, aramed paemanze an yofili partnioris 
mxridan. es SeiZleba gamoixatos adevnebaSi, sistematur satelefono zarebSi, rodesac mo-
Zalade xmas ar iRebs, magram urekavs Tavis yofil cols an partniors da sxva.

ojaxSi Zaladobis monawileebi arian adamianebi, romlebic Zalian kargad icnoben urTierTs da 
erTmaneTTan aqvT rTuli urTierToba, cxovroben erT WerqveS, awarmoeben saerTo meurneobas 
da hyavT Svilebi. 

169 OSCE/ODIHR, Preventing and Responding to Hate crimes, გვ. 27.
170 CEDAW კომიტეტის მე-19 მუხლის რეკომენდაციები; გაეროს დეკლარაცია ქალთა მიმართ ძალადობის აღმოფხვრის შესახებ; 1993 
წლის ვენის დეკლარაცია და სამოქმედო გეგმა; პეკინის დეკლარაცია და სამოქმედო პლატფორმა.
171 „რ.პ. ფილიპინების წინააღმდეგ“ (2014წ). შეტყობინება # 34/2011, პ.9.
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gamoZiebis dros da sasamarTlo procesze gaTvaliswinebuli unda iyos Zaladobis etapebi _ 
boboqar Zaladobas cvlis monaniebis da bodiSis etapi. am sqemas Zaladobis cikli ewodeba. daZ-
abul eskalacias mosdevs moZaladis sinanuli, rac msxverplis mxridan moZaladis mimarT Cven-
ebaze uaris Tqmis safuZveli xdeba. mTavaria, gamoZiebam da sasamarTlom riskebis Sefasebisas 
gaiTvaliswinon Zaladobis cikli da srulad Seiswavlon damnaSavis (moZaladis) Zaladobrivi 
qceva.

yvela sxva formisgan gansxvavebiT, ojaxSi Zaladobas axasiaTebs ganmeorebiToba. ZiriTadad, 
meordeba cema, damcireba, TmebiT Treva, muStis  an mZime sagnis Cartyma.

yuradsaRebia is faqti, rom Zaladobrivi incidentebi sasamarTlos mxridan ganixileba  gansa-
kuTrebulad mZime da seriozuli epizodis Semdeg, romelic pirveli SemTxveva ar aris. gaer-
Tianebul samefoSi Catarebulma kvlevam cxadyo, rom msxverpli qalebi, romlebic daaxloe-
biT 35-jer iyvnen Zaladobis msxverplebi, mxolod gansakuTrebiT mZime Zaladobrivi SemTx-
vevis Semdeg mimarTavdnen policias. policielma, prokurorma, mosamarTlem yuradReba unda 
miaqcion incidentis seriozulobas da ar unda urCion msxverpls moZaladesTan Serigeba. Tuki 
msxverplma sakuTari uflebebis dasacavad miakiTxa samarTlebriv sistemas, e.i. man yvelaferi 
(yvela varianti) gamoscada da darwmunda maT araefeqturobaSi

 

aRniSnuli danaSaulebis mimarT saerTaSoriso da erovnuli praqtika adgens Semdeg stan-
dartebs:

•	 gamoZieba unda daiwyos myisierad da Catardes kompleqsurad;

•	 gamoZieba unda emyarebodes ara mxolod Zaladobis dadgenas da msxverplis mxridan 
winaaRmdegobis gawevis faqts, aramed gaTvaliswinebuli unda iyos msxverplis Tanxmo-
bis arseboba da Tanamdevi garemoebebi;

•	 gansakuTrebuli yuradReba unda daeTmos bavSvebsa da SSmp qalebs, rogorc mowyvlad 
jgufebs; 

•	 sasamarTlo ganxilva unda iyos samarTliani da miukerZoebeli, efuZnebodes msxverp-
lis xasiaTsa da mis Taviseburebebs, genderuli crurwmenebisa da stereotipebis gare-
Se; 

•	 gamoZieba, iseve, rogorc sasamarTlo procesi, unda warimarTos msxverplis pativisce-
miT. msxverplis gamokiTxva unda moxdes eTikis normebis dacviT, minimumamde Semcird-
es ginekologiuri gamokvlevebi), gaTvaliswinebuli unda iyos msxverplis asaki da md-
gomareoba, misi piradi cxovreba unda iyos xelSeuxebeli.172

sisxlis samarTlis danaSaulis gamoZieba

mniSvnelovania aRiniSnos, rom ojaxSi Zaladoba mTel rig evropul qveynebSi (germania, un-
greTi, italia, luqsemburgi) miiCneva sajaro samarTaldarRvevad, romelic ar moiTxovs msx-
verplis mxridan gancxadebis Setanas da ar gulisxmobs kerZo braldebas.173 zogierT qveyanaSi 
(kviprosi, belgia, espaneTi, niderlandebi, irlandia) prokuratura ganagrZobs gamoZiebas imis 
miuxedavad, gamoitana gancxadeba ojaxSi Zaladobis msxverplma Tu _ ara. zogierT qveyanaSi 
(bulgareTi, ungreTi, luqsemburgi) msxverplis mier gancxadebis gakeTeba aucilebelia da 
saqme kerZo braldebad iTvleba, amasTan, prokuraturas moqmedebis Tavisufleba aqvs da Tavad 
wyvets, ganagrZos Tu ara ojaxSi Zaladobis faqtis gamoZieba. evrokavSiris zogierT qveyana-
Si policias aqvs uflebamosileba, ganaxorcielos mTeli rigi RonisZiebebi ojaxSi Zaladobis 
gamosaZieblad, magaliTad, orderis gareSe Caataros Cxreka (slovakeTis, CexeTis, portugal-
iisa da kviprosis garda), daakavos moZalade, raTa daicvas Zaladobis msxverpli, moZalades 
aukrZalos saxlis droebiT datoveba da sxva (evrokavSiris 12 qveyanaSi _ belgia, CexeTi, ger-
mania, malta, poloneTi, espaneTi, fineTi, safrangeTi, rumineTi, slovakeTi, slovenia, gaerTi-
anebuli samefo). aseve, mTel rig qveynebSi mosamarTleebs ufleba aqvT, 24 saaTSi daamtkicon 

172 2012/29 ევროპარლამენტისა და ევროგაერთიანების 2012 წლის 25 ოქტომბრის დირექტივები დანაშაულის მსხვერპლთა დაცვის, 
მხარდაჭერისა და უფლებების შესახებ მინიმალური სტანდარტები. 
173 EU Feasibility Study to assess the possibilities, opportunities and needs to standardize national legislation on violence against women, 
violence against children and sexual orientation violence. Brusels 2010.pp.64 and 204, p.65; Cusack, Eliminating judicial stereotyping, 2014.
www.ohchr.org/eng/issues/women/WRGs/Pages/Documentation.
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damcavi orderi ex parte (latvia, italia, irlandia, espaneTi da sxva). 

evrokavSiris zogierT qveyanaSi (espaneTi, didi britaneTi)174 funqcionirebs specialuri sa-
samarTloebi, romlebic ojaxSi Zaladobis saqmeebs ganixilaven.175

6.4. adevneba (stalking), rogorc genderuli niSniT Cadenili danaSauli

adevneba, rogorc sisxlis samarTlis danaSauli, axalia TviT evrokavSiris qveynebisTvisac 
(ungreTi, niderlandebi, avstria, germania, CexeTi da sxva). 

germaniasa da did britaneTSi adevnebis, daSinebisa da qonebis ganadgurebis faqtebze, sisxlis 
samarTlis pasuxismgeblobis garda, kanonmdebloba samoqalaqo pasuxismgeblobasac iTvalis-
winebs. 

germaniaSi adevneba, rogorc danaSauli, pirvelad gamoCnda ojaxSi Zaladobis Sesaxeb kanonSi, 
vinaidan adevneba ojaxSi Zaladobis gagrZelebad iyo miCneuli miuxedavad imisa, rom adevnebis 
dros moZalade msxverpls SeiZleba saerTod ar icnobdes. ungreTis kanonmdeblobis mixed-
viT, partnioris adevneba miCneulia damamZimebel garemoebad, xolo maltis kanonmdeblobiT, 
adevnebisTvis sasjeli mZimdeba, Tu msxverpli aris ojaxis wevri, ojaxis wevris Svili, SviliS-
vili, axlo naTesavi, STamomavali da a.S. analogiuri debulebebia gaTvaliswinebuli nider-
landebis, luqsemburgisa da italiis kanonmdeblobaSi.

belgiis garda, evrokavSiris wevr saxelmwifoebSi adevneba iTvleba ganmeorebad danaSaulad. 
aRniSnuli danaSaulis Cadenis dros, damnaSavis mizania msxverplze negatiuri zemoqmedebis 
moxdena. belgiisa da luqsemburgis kanonmdeblobaSi pirdapir aris miTiTebuli, rom qmedeba 
arRvevs  msxverplis „mSvidobian garemos“.176

sisxlis samarTalSi adevneba, umetesad, farTod ganimarteba da ar xdeba yuradRebis gamax-
vileba adevnebis teqnikaze. miiCneva, rom aRniSnuli sakiTxi saWiroebs sasamarTlos ganmarte-
bas, amitom zogierTi qveynis (avstria, CexeTi, germania, ungreTi) kanonmdeblobaSi miTiTebu-
lia amgvari qmedebis taqtika, sxvebSi _ ara.

miuxedavad amisa, sasamarTlos mier adevnebis taqtikis interpretacia  iwvevs misi arsis ga-
farToebas. meore mxriv, adevnebis ganmeorebiToba msxverplis daSinebis mizniT yovelTvis ar 
metyvelebs mxolod adevnebaze. is SeiZleba sxva danaSaulis Cadenis sawindari iyos.

evrokavSiris wevri qveynebis kanonmdebloba sxvadasxvagvarad aregulirebs zemoaRniSnul da-
naSauls. ZiriTadad, gansxvavebebi Seexeba Semdeg sakiTxebs:

1. savaldebuloa Tu ara, adevnebas hqondes msxverplis mdgomareobaze negatiuri gavlena;

2. sanqciaTa diapazoni;

3. sisxlissamarTlebrivi devna aRiZvreba mxolod msxverplis gancxadebis safuZvelze.

sxvadasxva qveyanaSi sxvadasxvagvaria sanqciebi adevnebis danaSaulze. minimaluri sanqcia 
Seadgens 12-dan 15 Tvemde Tavisuflebis aRkveTas, xolo maqsimaluri _ 3 Tvidan 7 wlamde Tav-
isuflebis aRkveTas.

bevr qveyanaSi adevneba, rogorc calke danaSauli, ar aris Setanili sisxlis samarTlis kanon-
mdeblobaSi. problemas warmoadgens is, rom im qveynebSic ki, sadac aRniSnuli qmedeba dana-
Saulad miiCneva, masTan brZola ar aris efeqturi (litva, bulgareTi, luqsemburgi, slovenia). 
danaSauli ar Seexeba yvela msxverpls (litva, poloneTi, espaneTi, saberZneTi, slovakeTi da 
SvedeTi) da policia mxolod maSin erTveba, rodesac xdeba situaciis eskalacia (poloneTi, 
litva).

174 ინგლისსა და უელსში ფუნქციონირებს 141 სპეციალური სასამართლო, რომლებიც იხილავენ ოჯახში ძალადობის საქმეებს; 
92 სპეციალური სასამართლოა ესპანეთში, რომლებიც იხილავენ გენდერული ნიშნით ჩადენილ დანაშაულებს, ასევე, არის 366 
შერეული სახის სასამართლო. EU Feasibility Study to assess the possibilities, opportunities and needs to standardize national legislation 
on violence against women, violence against children and sexual orientation violence. Brusels 2010.pp.64 and 204, p.65; Cusack, Eliminating 
judicial stereotyping, 2014. P.64.
175 EU Feasibility Study to assess the possibilities, opportunities and needs to standardize national legislation on violence against women, 
violence against children and sexual orientation violence. Brusels 2010.pp.64 and 204, p.65; Cusack, Eliminating judicial stereotyping, 2014. 
P.64. www.ohchr.org/eng/issues/women/WRGs/Pages/Documentation.
176 ბელგიის კანონმდებლობით, საკმარისია ადევნების ერთი ფაქტიც, რომ ის ჩაითვალოს დანაშაულად. თუმცა, ბელგიის უმაღლესმა 
სასამართლომ ერთ-ერთ გადაწყვეტილებაში მიუთითა, რომ ადევნება უნდა იყოს განმეორებადი, რათა დანაშაულად ჩაითვალოს. 
იხ. Feasibility study to assess the possibilities, opportunities and needs to standardise national legislation on violence against women, violence against 
children and sexual orientation violence. გვ. 67.
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zogierTma wevrma saxelmwifom Seqmna axali specialuri sagamoZiebo organoebi da sisxlis-
samarTlebrivi devnis specialuri procedurebi. magaliTad, italiaSi moqmedi proceduris 
mixedviT, saCivris oficialurad Setanamde amdevnebeli winaswar unda iyos gafrTxilebuli, 
rom devna Sewyvitos. evrokavSiris mxolod 3 saxelmwifo (belgia, dania da SvedeTi) ukavSirebs 
adevnebas pirdapir ojaxSi Zaladobas.

daskvna

kvlevis farglebSi Seswavlili sazRvargareTis qveynebis praqtika cxadyofs, rom genderuli 
niSniT Cadenili danaSaulebis gamoZieba samarTaldamcavi organoebisa da marTlmsajulebis 
sistemis wamomadgenlebisgan moiTxovs sagnis karg codnas da dagrovili gamocdilebis, kargi 
praqtikis gaTvaliswinebas.

saxelmwifos mxridan genderuli niSniT Cadenili danaSaulebis, gansakuTrebiT qalze Zalado-
bis, Tavidan acilebis valdebulebis jerovnad Sesruleba individualuri SemTxvevebis dros 
izomeba imis mixedviT, Tu ramdenad droulad da efeqturad SeZlo saxelmwifom, mis xelT ar-
sebuli meqanizmebis gamoyenebiT, reagireba moexdina Zaladobis SemTxvevaze.

gansakuTrebul sirTules warmoadgens axloblis, naTesavisa Tu nacnobis winaaRmdeg Cvenebis 
micema, misTvis mZime sasjelis dakisrebis SiSiT. aqedan gamomdinare, rogorc gamomZieblebs, 
ise prokurorebsa da mosamarTleebs gansakuTrebiT moeTxovebaT faqtebis zedmiwevniT 
gamokvleva da gadawyvetilebis miReba obieqtur msjelobaze dayrdnobiT, raTa ar dasjerd-
nen mxolod mowmeTa Cvenebebs, romlebsac umetes SemTxvevaSi fsiqologiuri stresis, SiSisa 
Tu sxva garemoebebis gamo uwevT ukan daxeva.177

gaeros specialurma momxsenebelma Tavis angariSSi xazi gausva sasamarTlo procesebis dros 
qalTa mimarT Zaladobis saqmeebze damkvidrebul tendencias, rodesac mosamarTleTa stereo-
tipuli damokidebulebis gamo saqmeze obieqturi da samarTliani gadawyvetileba ar dgindeba. 
xSiria SemTxvevebi, rodesac mosamarTleebi gansakuTrebul mgrZnobelobas iCenen moZalade 
qmrebis mimarT, radgan, maTi azriT, qmari aris `ojaxis ufrosi”, `gvaris gamgrZelebeli”, 
`ojaxis marCenali”, xolo qalis mimarT avlenen sruliad sapirispiros _ eWvi SeaqvT misi Cven-
ebis sizusteSi, ugulebelyofen an arasaTanado yuradRebas uTmoben mis gamocdilebas, xan-
daxan bralsac ki sdeben qmrisTvis Tanxis gamoZalvis mcdelobaSi.178

problemad fiqsirdeba is, rom qalTa mimarT Zaladobis saqmeebis gamoZiebisa da moZaladisT-
vis sasjelis Sefardebisas samarTaldamcavi organoebis warmomadgenlebi xSirad TviTon ar-
ian stereotipebis gavlenis qveS. amasTan, xSirad isini umniSvnelod miiCneven qalis mimarT 
Zaladobis SemTxvevebs, Tuki Zaladobas ar axlavs Zlieri fizikuri dazianeba. genderulad 
specifikuri TvalTaxedvis, qalTa mimarT ZaladobisTvis damaxasiaTebeli niSan-Tvisebebis, 
gamomwvevi mizezebis Sesaxeb specialuri codnisa da genderuli mgrZnobelobis gareSe, ga-
moZiebis miRma rCeba Zaladobis mravali forma, romlis atanac qalebs wlebis, xSirad ki, mTe-
li sicocxlis manZilze uwevT.179 adamianis uflebaTa evropulma sasamarTlom saqmeSi „opuzi 
TurqeTis winaaRmdeg“ daadgina qalis mimarT Zaladobis Tavidan acilebis valdebuleba da gan-
sazRvra jerovani Zalisxmevis standartis farglebi. strasburgis sasamarTlos ganmartebiT, 
Tanamedrove sazogadoebaSi policiis valdebulebebis ganxorcielebis, adamianis qcevis ga-
nuWvretelobisa da im operatiuli arCevanis gaTvaliswinebiT, romelic unda gakeTdes prior-
itetebisa da resursebis mixedviT, pozitiuri valdebulebis masStabi ar unda iyos imgvarad 
ganmartebuli, rom xelisuflebas SeuZlebeli an araproporciuli tvirTi daekisros.180 

sasamarTlos ganmartebiT, saxelmwifos mxridan pozitiuri valdebulebis darRvevis dasad-
genad, unda damtkicdes, rom `xelisuflebam icoda, an unda scodnoda piris sicocxlisadmi 
mesame piris qmedebiT gamowveuli realuri da dauyovnebeli safrTxis arsebobis Sesaxeb moce-
mul dros da, aRniSnulis miuxedavad, ar miiRo zomebi sakuTari uflebamosilebis fargleb-

177 იქვე, პარაგრაფი 53.
178 გაეროს სპეციალური მომხსენებელი ქალთა წინააღმდეგ ძალადობის საკითხებზე, ანგარიში „სახელმწიფოს ვალდებულება 
ქალთა მიმართ ძალადობის აღმოფხვრასთან დაკავშირებით“, A/HRC/23/49, პარაგრაფი 56.
179 გაეროს სპეციალური მომხსენებელი ქალთა წინააღმდეგ ძალადობის საკითხებზე, ანგარიში „სახელმწიფოს ვალდებულება 
ქალთა მიმართ ძალადობის აღმოფხვრასთან დაკავშირებით“, A/HRC/23/49, პარაგრაფი 55.
180 ციტ. ნაშრომი. გვ. 29.
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Si, rac mas moeTxoveboda safrTxis Tavidan asacileblad~.181 sasamarTlom aseve ganmarta, rom 
gonivrulobis farglebi da `jerovani Zalisxmevis standarti” yoveli konkretuli saqmis 
garemoebebis Sesabamisad unda Sefasdes. miuxedavad amisa, sasamarTlom aRniSna, rom arsebobs 
garkveuli faqtorebi, romlebic gaTvaliswinebuli unda iyos samarTaldamcavi organoebis 
mxridan Zaladobis Sesaxeb informaciis miRebis Semdeg. aRniSnul faqtorebze reagirebis xa-
siaTi erTgvar saSualebas iZleva, dadgindes, Tu ramdenad SeZlo saxelmwifom, gaekeTebina 
`yvelaferi, rac mas gonivrulobis farglebSi moeTxoveboda~.

gaeros adamianis uflebaTa sabWos A/HRC/20/L.10 rezoluciis Tanaxmad, saxelmwifom unda uz-
runvelyos Zaladobas daqvemdebarebuli gogonebisa da qalebisTvis samarTlebrivi dacvis 
saSualebebi rogorc sasamarTlo, ise administraciuli da sxva saxis RonisZiebebiT, amasTan, 
yvela zoma unda miiRon genderuli niSniT mkvlelobebTan sabrZolvelad.182 saxelmwifo val-
debulia, uzrunvelyos msxverplisTvis miyenebuli zianis anazRaurebisTvis samarTliani da 
efeqturi samarTlebrivi procedurebi. rogorc gaeros specialurma momxsenebelma ganmarta, 
miyenebuli zianisTvis Sesabamisi anazRaurebis miRebis SesaZlebloba msxverplis dacvis sa-
Sualebebis umniSvnelovanes nawils warmoadgens, vinaidan emsaxureba samarTlianobis aRdge-
nas, retribucias da danaSaulis prevencias.183

saxelmwifo pasuxismgebelia maSinac, rodesac darRveva moxda ara uSualod misi, aramed mesame 
piris mxridan. am SemTxvevaSi saxelmwifo valdebulia, daexmaros msxverpls, raTa am ukanaskn-
elma miiRos moZaladis mxridan miyenebuli zianis saTanado anazRaureba. Sesabamisad, saxelm-
wifos pozitiur valdebulebaSi Sedis iseTi samarTlebrivi sistemis Seqmna, romelic uzrun-
velyofs gadawyvetilebebis efeqtur aRsrulebas, gansakuTrebiT im moZaladeebis SemTxveva-
Si, romlebic Tavs arideben msxverplisTvis Sesabamisi anazRaurebis gacemas.184 

yuradsaRebia „femicidis“ danaSaulis gamoZiebis specifika. aRniSnuli sakiTxi mniSvnelovania 
saqarTvelosTvis, romlis sisxlis samarTlis kodeqsi ar icnobs femicidis danaSauls miuxe-
davad imisa, rom qalTa mkvlelobebi saqarTveloSi yovelwliurad matulobs. kerZod, arsebu-
li monacemebiT, 2010 wels 1 faqti dafiqsirda; 2011 wels _ 3 faqti, 2012 wels _ 8, 2013 wels _ 8, 
2014 wels _ 34 faqti, xolo 2015 wels qalTa mkvlelobisa da mkvlelobis mcdelobis faqtebze 
gamoZieba 28 sisxlis samarTlis saqmeze daiwyo. 2016 wlis aTi Tvis monacemebiT, ojaxSi Zal-
adobas 13 adamiani Seewira, 2017 wlis 29 agvistos monacemebiT ki, 20 adamiani mokles. saqarT-
veloSi femicidis zusti statistika ar arsebobs. Zalian damafiqrebelia, rom Sinagan saqmeTa 
saministro moklulTa genderul suraTs aRar miuTiTebs. savaraudod, moklulTa umravleso-
ba swored qalia, vinaidan 2017 wlis or kvartalSi ojaxSi Zaladobis 1580 msxverpli qali iyo, 
1557 moZalade ki _ mamakaci. am varauds isic adasturebs, rom saqarTvelos mTavari prokura-
turis informaciiT, 2017 wels ojaxSi Zaladobas 12 qali Seewira.185

amdenad, kvlevaSi ganxiluli sxvadasxva qveynis kanonmdeblobis analizi saSualebas iZleva, 
gamoikveTos femicidis makvalificirebeli sakiTxebi, gamoZiebis specifika, sasjelis saxe da 
sxva sakiTxebi.  

amgvari danaSaulebis samarTlebrivi dacvis saSualebebis ganxilvisas gansakuTrebiT mniS-
vnelovania, rom dacvis saSualeba warmoadgendes msxverplis xmas, icavdes am ukanasknelis in-
teress, raTa ar moxdes misi viqtimizacia procesis mier.186

181 იქვე, პარაგრაფი 138.
182 გაეროს ადამიანის უფლებათა საბჭო, რეზოლუცია A/HRC/20/L.10. გაეროს სპეციალური მომხსენებელი  ქალთა წინააღმდეგ 
ძალადობის საკითხებზე, ანგარიში „რეპარაცია ძალადობის მსხვერპლი ქალებისთვის“ A/HRC/14/22, para 12.
183 გაერო, გენერალური ასამბლეა, რეზოლუცია 60/147, 2005 წლის 16 დეკემბერი, პარაგრაფი 12.
184 გაეროსა და ადამიანის უფლებათა საბჭო, რეზოლუცია A/HRC/20/L.10.
185 https://socreactive.wordpress.com/2017/11/18/ფემიციდი/.
186 Fregoso R L. Bejarano C, Terrorizing women: Feminicide in the Americas, Durham, NC: Duke Univeristy Press, 2010, გვ. 198.
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ZiriTadi mignebebi da rekomendaciebi

•	 unda Camoyalibdes saxelmwifo politika genderuli danaSaulebis gamoZiebis, Tavidan 
acilebisa da prevenciuli RonisZiebebis Taobaze;

•	 unda SemuSavdes qalTa mimarT ZaladobasTan brZolis strategia, romelic daefuZne-
ba problemis kompleqsur gaazrebas da mimarTuli iqneba struqturuli da sistemuri 
diskriminaciis aRmofxvrisken;

•	 saxelmwifom unda SeimuSaos mkacri politika qalTa mimarT Zaladobis winaaRmdeg sa-
brZolvelad da mediis, saganmanaTleblo dawesebulebebis, arasamTavrobo organiza-
ciebis daxmarebiT awarmoos Sesabamisi kampania;

•	 unda moxdes genderuli niSniT Cadenili danaSaulebis Seswavla. danaSaulad unda ga-
mocxaddes siZulviliT Cadenili qmedebebi. unda SemuSavdes aRniSnuli danaSaulebis 
gamoZiebis meTodologia da gamoyenebuli iyos saerTaSoriso gamocdileba;

•	 kvlevaSi detalurad iyo ganxiluli sxvadasxva qveynis kanonmdebloba, romelic iTval-
iswinebs, erTi mxriv, msxverplis Cvenebis ararsebobis an Cvenebis Secvlis SemTxvevaSi 
gamoZiebis gagrZelebas da, meore mxriv, Cvenebis micemis valdebulebas. sazRvargare-
Tis qveynebis saukeTeso praqtikis gaTvaliswinebiT, SesaZlebelia rigi cvlilebebis 
Setana saqarTvelos moqmed kanonmdeblobaSi, gansakuTrebiT ojaxSi Zaladobis dana-
Saulebis SemTxvevaSi;

•	 unda moxdes qalze Zaladobis SemTxvevebis aRricxva genderuli perspeqtiviT;

•	 saTanado reagireba moaxdinon qalze Zaladobis iseT formebze, rogoricaa moZaladis 
mxridan msxverplis kontroli, fsiqologiuri da ekonomikuri Zaladoba, seqsualuri 
iZuleba, TvalTvali, adevneba da sxva;

•	 gamoZiebis sawyis etapze, mtkicebulebis Segrovebisas, gansakuTrebuli yuradReba 
unda mieqces danaSaulis Cadenis motivis gamokveTas;

•	 seqsualuri Seviwroeba unda gaxdes dasjadi. unda SemuSavdes zusti gansazRvreba, Tu 
ra igulisxmeba seqsualur SeviwroebaSi;

•	 sasamarTlo gadawyvetilebebSi mosamarTleebma unda gamokveTon genderis da sqesis 
niSniT diskriminaciis motivi, raTa sasamarTlom saTanado Sefaseba misces faqtebs, ga-
moiyenos aRniSnuli, rogorc pasuxismgeblobis damamZimebeli garemoeba da Seufardos 
moZalades 53.31 muxli;

•	 saerTaSoriso gamocdilebisa da saukeTeso praqtikis safuZvelze SemuSavdes saxelmZ-
Rvanelo, romelic Seexeba genderis niSniT Cadenili danaSaulebis gamovlenas, ga-
moZiebis meTodologiasa da gamoZiebis warmoebis strategiebs;

•	 unda Seiswavlon qalebis mier Cadenili TviTmkvlelobebi genderuli aspeqtebis gaT-
valiswinebiT da daadginon TviTmkvlelobamde miyvanis faqti, Tuki TviTmkvlelobam-
de msxverpli daqvemdebarebuli iyo sistemur Zaladobas;

•	 policiis, prokuraturis muSakebisa da mosamarTleebisTvis unda momzaddes trening-
Ta cikli genderuli motiviT Cadenil danaSaulTa Sesaxeb;

•	 unda daixvewos da gaumjobesdes samarTaldamcav organoebs Soris informaciis mi-
mocvlis sistema, raTa Seuferxeblad da swrafad moxdes sxvadasxva struqturisa Tu 
teritoriuli danayofis informireba, gansakuTrebiT iseT sakiTxebTan dakavSirebiT, 
rogoricaa: moZaladis kriminaluri warsuli, mis mimarT gamocemuli Semakavebeli da 
damcavi orderebis istoria, ojaxSi Zaladobis SemTxvevebis istoria da a.S.

•	 unda Seiqmnas genderul danaSaulebTan dakavSirebuli sainformacio baza, romlis 
saSualebiTac moxdeba statistikuri informaciis Segroveba da damuSaveba. aRniSnu-
li aris qalTa mimarT ZaladobasTan brZolis aucilebeli komponenti da efeqtiani 
strategiis dagegmvis winapiroba.
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